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pftrsf^ns, \\h ihrn (irlivert-J it in f*H‘ foi the 

deed ol sale to J^lTa Tiluik Chnndert I’his agre** • 

• iT^ent, alter reciting the before-mentioned det'tl, pro- 
vided, that if llie Mortgager paid ‘off the principal 
^ money at the termination of seven years, then Die * 
Mortgage'i^’s* wc^uld return to hir^ the^ deed, and deliver* 
up the possession • of the estate; and that if sucli 
money was not then repaid the agreement would be 
deemed f>f no effect, and the deed»of sale remain valid 
It appeared that the'Mortgngees in the first instance 
got* possession only portion ol the lands, and were 
driven to*a suit to obtain j>osses^ioii ol fhe remainder 
The Mortgagees under a det rt-v maide in that# suit 
entered mto possession of the whole of the mortgage 
p1*emises, and lonlijiued to nceive the mesne profits 
thereof until the cjeath of t hut ter Nfjtntn, one ol 
rhe .Mortgagees, vvho^ilied, leaving Dahec Doss^ since 
deceased,* and Trahecram Daft, his sons and heirs- 
atdaw, him snrvivirig, who together vnth the sur- 
viving Mortgagees, continued in possessicyi- • 

Afterw^ards one BridreenaJh 
;tllive^ of a person who had obtained a decree in the 
Civil Court against ^liUck Chuttder, the Mjort- 

gager, and one P^nhetroy who bad beconfe 

bv purchf^e the decree holder, issued out an attach- 
ment in execution of the same, and seized » and 
attaches tlv Z^mindary \xi sell ’the lands and 

VroJize tile amount due under that decree 

■^he ucual proceeding in a summary suit were 
taken* in tiie. Zillah Court by the Mortgagees, who 
objected to such intended f»nle on the ground of their 
conditional purchase of the Zetntndary. The Principal 
Suddet^ ^ /4/Aieew* overruled their objection, and, by bis 
procd^eding of iKe i/lh of %uly, 18^0, ordei*ed the 
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sali; to tak^ p>ac<^, giving notice at the time of the 

• Mcistence of the moj^tgage. 

• III the month of September^ 1850, the Mortgagees 
served notice of foVeclosure on the widow and heiress of 

* the Mortgager, insigting^ that as the principal money and 

^interest was not pa^d th^mortgage had become absolute. 

On the 8th, of January^ *851, aft Order was made 
hi the appeal bv the Mortgagees in Jthe summary suit, 
affirming the Order ef the Principal Sudder Ameen. 
The estate was accordingly sold, ii\ execution of the 
said decree, to the ^pellant an^^ne Laha Pro^unno 
Lall (since decease^ in equal undivided moieties, for 
the si*m of Rs. 4*300, .which was paid by them in equal 
proportions. 

After some proceedings before the Foujdafy 
Court respecting the Mortgagees’ 4>ossession, the sqit 
out of whkh the present appeal arose was brouglit by 
the Appellant and Lalla PrVsunno Lall^ in the Zillgh 
Court of Chiftagong^ against Ram Doss^ since deceased, 
Mie Respondent, , Nilmoney Duit^ Daiiee DasSf and 
Traheeram Rojfidb Debia^ as widow of the late 

Lalla Thluck Chunder/ others. The plaii^ ^ 
forth tlie principal facts* before-qpentioiied, and charged 
tRat such of the Defendaqfs as were the Mortgagees, or 
their representatives, had been paid out of *the mesne 
profits of the mortgage lands in their possession, the 
whole of the * mortgage money and interest, ^d that 
accordingly the Plaintiffs were entitled to«havB pos^esir 
sion of the estate as such purchasers under the decree 
as aforesaid ; and prayed that an account might be 
taken by the Court, and that if it should then appear 
that the Mortgagees* had received the principal and 
interest, the Plaintiffs should be decreed possession 
of the Estate. 
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• • 

, The Answer of the Mortgagees stat^, fiiat they fagd* 
not reajwed the amount of th* mortgage motfey^ atfd 
‘ that up to that time the principal with interest due to 
them jremained still unpaid ; and admitting possession • 
• of the ei^te ta have been ^btained under, the suit* 
instituted by them, they alleged fhat, after allowr 
ing for expenditure, the interest of which was stated 
, to, amount to Rs. 588, per annum, on the mortgi^ 
debt, which had not been discharged, there was due to 
them R^. ii^976>. 9. o. 3. -The answer also'^stated, 
that' the l|jmds of ^ 9 uBah Jufffrabad had notJI>een 
attached and sold in execution of the aforesaid decree, ' 
and that portions of tl\e other lands had been since 
wa^ed away by the river. The Mortgagees also 
insisted that, having* presented *3 petition to forclose. 
th^ mortgage, according to sec. 8 of Ben Reg. XVII. 
.of 1806, neither Ronot Debia nor her representatives, 
the; Plaintiffs, having paid'ofF the mortgage debt, after 
the .expiration of the* one year of grace the foreclosure, 
bad become absolute, and that the suit was^arred. 

The answer of the OefendanC; Ronoo' Debia, after 
' a^mittipg the mortgi^^ denigd the validity of (he sale 
in execution and purchase under it, and asserted bv 
claim, as 'widow representing* the Mortgagor, to the 
mortgaged hinds, and also submitted that no suit would 
hb until the principal and interest should be realized ' 
by {be lilbltgagees, which w^s not the case, and which 
she tlllegn^ would appear on taking the account. 

Tile other Defendants filed formal answers. 

• On Ahe |th of August^ *853, the preeeediag to 
•••rec,ord the issues in the under i?<rUc Reg. XXVI 
•of 18114, Aeotioo 10, WAS held by the Piindpal * Sadder 
Ameen of Zillah Chittagong, when he reoordjSKi for ’ 
trial the* following issues: — Eirst, wbgt quaqtityrd 
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* Ifnd of "turruf • ^etadulput^ after extittding tfie 
Khar^a. of &e*tuldak\ wfts porcbased by the f^lainliffa 
la execution of the decree and what quantity of land 
I of « th* afatesaid Turruf in the < survey . was . tnea* 
inured as b ^ . ng ift tfab. possession of<’the Mortgagees ; ' 
and -of what quantity *of land, accordance with the 
decision of the Civil Court, the Mortgagees obtained 
|> 06 ses 8 ion. Secondly, whether or « no the glands .of , 
Moutafi yefferabad were attained by the Plaintiffs 
and had come under their purchase. *Thjidiy, whether 
or no>< the pripcipal a^d interest dde to the ]\|Iortgagees 
having been liquidated from the collections of the , 
disputed land, the disputed f^nd was entitled to re« 
lease and whether or no, objection having been ratfe4 
by Ron«o Debia to the purchase of the Plaintiffs in 
-Teference to the sale* made to Augustine Penheiro, 
the purchbser, having been madb on the back of the • 
decree, the said purchase was correct. • 

Evidence was entered into and an account filed. by 
Plaintiffs, aqd another prepared by the *Ameen of .thja ‘ 
Ctnirt, but it was urgted lliat no true account of |he 
niesns^ profits was filed by the peiendants, the«Mort/ 
g^ees. The Defendants, the Mortgagees, filed a copy 
of a notice to Renoe Debia, purporting to ^Ji^ve been . 

issued and addressed to'her from the office of the Civil 

• • 

Court of Chittagong, and to bear date .the efith o 
September, 1850, requiring, her to pay the inortgage* 
money, or be foreclosed. This documhnt** was ^n«{ 
proved, nor was the service of it either admitted on 
the pleadings or proved. No* issue was recorded by * 
the Principal Sudder Amien to try either the authen* '* 
tidty of tlds document, or the fact or legal effect of 
‘the -foreclosure. . • 

On the 5th <)f February, 1855, the* ^hearing ’ took 
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• • 

f face b^ore the Principal Sudder Ameen, who aia 4 t^ 
a decree on that date, dismissing the suU/on Hie 
ground that the debt due to the Mortgagees bad not 
been, discharged. • , 

* The Qj^intiife appealed against ‘that decree to tho 
additional JuSge of the Zmak X^ourt, and on the 
ai&t of April, 1855, Judge, by his decree, re« 

r tnanded, the case for trial, upon certain directioifs 
which are not material to stjite. 

On the 3^81 bf December,' 1855, the re*hearing of 
the suit came on .before anotljfer Priiycipal Sudder 

, Ameen, and it was ordered that the Plaintiffs were 

• • • ^ 
entitled .to recover pgsaession of the Mounahs speci- 

•fijod in their deed of sate by cancellation of Defendant's 

Mortgage. 

*Tlie Defendants, the Mortgagees, appealed against 

* that* order to the additional Judge of the *ZiUah of 
Chittagong, In the grounds of appeal they urged 
that the Plaintiffs bould not sue for possession und^ 
'they were proved to be the ieg|d representatives of the 

. Jdortgagor; and that they, the* Defendants,, having 
'presented a petition of foreclosure, agreeably to>Bec. 8, 
•Ben, Reg. XVII. of f^6, the conditional sale *bai 
become absolute,* and that they became the rightfpi 
owners of the lands in dispute. . 

jQn t^e §Ui of December, 1857, the hearing oT the 
appeal camh on before S, Rtdcliffe, Esq., the addt' 
tfotfal Judge of tbe Zillah Court, who by his decree hei,d 

. that the mortgage was liable to cancellation, and the 

. Plaintiffs entitled to the possession oi the ZemindJlrp. 

, ' The Defendants, the' Mortgagees, presented a- 
petitioh to the judder Dewanny Adawiut, pf tying foa 

' special leave .to. appyal, which M^srs, Ph/fois and 
SepHCt, two* of the Judges oT< that JCXiurt, a‘diniUe(k- 
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heiiin;^ the- special appp^l topic , place on tt^ 

. 14th ^•Ji^^uAtyt 18591, before Messrs. Colvin, Tr^or, 
&nd.^M, three of, the Judges of the Sadder Omann-^' 
A(iawlut, who reversed the decrees of the Lower ^oorts. 
^The material part •of tiieir decree wa^ ip these terms:' 
•.»'‘Ttie appeal was fldmitted to 'try two point! : 

' first, that inasmuch as the PJainfiffs, within one year 
<from the issue of the notice, did aot discharge the 
debt, whether they fiid not, by such failure, %se their 
right to redeem ? And,*secondly, whether thp Lower 
Courts have erred in extending the accoun^ of aollec* 
tions beyond the year of notice, down to the date of 
decision ? There c&n be no doubt, as stated in the 

a • 

remarks of the Judges who admitted the spqpi^l 
appeal, that the Court below has erred in ruling tiiat 
the pefendants have no right to foreclose, inasmuch 
as their '• case was struck off <tbe file on the 4th oL 
January, i§5i, previous to the expiry of the y^ar 
of gri^c. The Appellants issued notice of tere- 
' closure oit^ the •34th of September, f 8 $o ; and .after 
everything necessary to be done by them bad hpen 
' done,' {he case was strjuck off the file on the 4th ^ 
January, 1851. This formal* act has no effect upon 
the rights of the Mortgagor and 'Mortgagees. The 
Mortgagor, or his representative by purchase, mu^t, 
wi\hin one yew from the 34th of Septfimbef, if5o, 
have paid every pice d^e under the mortgage, pr pn 
that date the sale became absolute ; and*1ooicing ^e 
‘second point, on which the special appeal has been a^- 
mitt^d, we would observe 4 hat the account &ust be 
made up to that date only, and not to any subsequent 
'period, iiacpkerm^ on Mortgages in the 4fe/!««»/, 
PP* f* 3 * 2 U- With a view, however, of altogether 
jfettmg rfd 6^ the effect of the notice^ and nonipay- 
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* * * ',.<••• 
(neat under it, it bes been urged that tbe 4ecii>ioa of ^ *. 

tfae*J^<ig^ oi Chittagong^ dated the 30th of Sop tetter, * 

1831, converted a transaction which was in the • seoKOM 

nature of a usufructuary conditional sale into a pure Cpvvci^ 

usufructuary roortj^age. We bav^ attentively perused 

that decifioff/'ancl we find that tb%re is.not the slightest 

•ground for this allegation, which is now mentioned' for 

tbe first tinae. Tbe^ plaintiff in that ease, the Oefeh- 

'^ant in thil, sued for possession of the estate which 

“had been mortgaged to^im, which he was, under 

the tefms of the deed,* entitled. T|)e Covirt accepted 

the interpretation for which the Plaintiff *contended, 

and declared him entitled to possession during the 

remainder of the term 'mentioned in the mortgage 

'deed, or until the debt was paid, .with interest. To 

this ^extent tbe Cou{t acted ; but as to the Court’s 

<;pnvecting a transaction, of one nature into ,one of 

another, it neither had theTower to do, nor did it. 

In fact, so act. It remains, then, for u!> to inquire 

whether, on the* expiry of (t'e year of grace, any 

..sum remained due to the Mortgagees. It ts,* of course, 

^Uite competent to the Mortgagor or his reprelenta- 

4ive, in a mortgage like, that before us, to omit to 

. make any payment during the year of grace ; but this 

omission is aV his own risk, and iP one pice be on that 

date found to be due, the mortgage becomes 

deeiftabiy*forqifiosed and the conditionaf sale has 

, beepme absolute. Now, lool^log to the accounts which 

have %eeii accepted by the Courts below, and which ' 

> we canoot now question on a special appeal, we find^tbai 

^In the last day of the year of grate a coasiderM>ln 

. sum, yie. Re* s»4r9, was due te the* Mortgagees. Such 

being the case, ^e hold that tbe Plaintiffs tqfve lost 

their equity of redemption and ,that the special appeal 
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must be « decreed, and the {decisions of the Lo^er * 
Coutils be reversed^ with costs ; and that the Appei* ' " 
lants, according to the account prepared by • the 
KhurchanuveeSy must receive from the Respondents 
the costs of this Coi^rt, together wit|i interest from this 
date up to date realization ; and that for .the costs 
of the Zillah Court they must prdfer an application itf 
the Zillah Court, from whence^ in conformity with tj^e 
Circular Order of the 4th of March, 1836, tlie necessary 
Order will be passed in*regar(f to their gaym^nt.'' 

The Sudder Cpurt refused ^^to admit ^an appeal to 
England^ *but special leave ^to appeal was granted 
by their LoMsiiips, upon evidence that the real or 
market value of the &ubject*matter in dispute jva^ of ^ 
the value of Rs. iq,ooo (^). • * • 

As the Respondents did not aiApear, the appeal wa&' 
heard gx parte. 

The Attorney-General (Sir R. Palmer') and Mr. 

Lfyth^ 4 or the Appellant. Mihun Lull Sookcol, 

* * * * 1 ■* * ,• 

Contended, that the Sudder Court's decreed \v3s 
ertt>ne»us . — First, as *it was* founded upon tfie alleged *« 
loreclosure proceeding, concerning which, though' set/ ‘ 
forth in the pleaOiijgs, no issue had be^n recorded in 
tije Court of the Principal Sudder Ameen, as required . 
by Ben. Reg. XXVI. ol 1814, sec. •ib, Maharajah 
Koonwur Baboo Nitrafur Smgh v.. Baboo Nvutl," ' 
Loll Singh (_b), the provisions of wliich ace Jaiinilar 
to the Mad. Reg. XV. of 1816, sec. lo*. Srimut . 
Mdhttoo Vijaya Raganadha v. Ratiy Anga Mootiva . 

(4) See crtse reporiefl u^n tins, point, 8 Moore's )nd. App. ilaseih • 

I!P- 

(#).Mooie& Ind. App. Casri., 199, _ 
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^ NaHhiar (a) ; and ,upon^ which point it \Vastf)ot com-’ 
potent for either party to go into evidence j ^ 

Secoi^dly, that the two former decrees of the Prin- 
cipal Sadder Ameen and additional ^ZiUah Judge 
ought to have been ^affirmed ; or tjie qase remanded * 
to the Lower* Court, with dire^ions. that the Dc^ 
fendants in the suit* should, under Ben. Regs. 
I. ^of 1798, sec. 3, ^nd XV. of 1793. 
deliver in a true and correct arrousit, on oath ol 
solemn decjaration, of thefr receipts and expenditure 
as Mortgagees in possesion ; and ^that an account 
should then be taken by the Lower Court* in order 
to ascertain whether anything, and what, •was due aifd 
pwipg«to the Defendants in respect of the mortgage 
money and interest at-the date when it is alleged the 
foreclosure proceedingsi if valid, took effect. And 
Thirdly, that^ the Defendants failed to prove .cither 
that they were entitled to foreclose the mortgage, or 
that, if^ so, the same was* duly foreclosed in such man- 
ner-as fjsquired b)rBen,Reg- XVll. of .i8o6|^* sec. 8, 

as tp operate as a bar to the Plaintiffs' right.* * 

• • 

Judgment was delivered*by • . 

’■ . Tlic Lord Justice* Knjghp Bruce : — 

This appeal arises on a litigation which commenced, 
at tbedatee^ in* tihe year 1852, but i» ssos.e earlier, 
the question* whether a mortgage continued sub* 
ject to«edemptiou ; and if it did, what, if anything, 
ivas'due jipon it: a litigation that might and ought 
t».*have been less' complex, less prolix, and less tedious 
than it has unhappily been. That (here was amort- 

gage is plain ; it tvy be taken aiso as equally pioia 
* 

(rf) 3 .Moore** Ind App. Cises, 178* • 
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that if ifis 'redeemable, the^ present Appellants ^for 
it may be considered that there are two Appellants) 
atNB the persons entitled to redeem, and that* tlie 
plbspondents are the actual Mortgagees in pqasessrcft, 
who, if the mortgage is redeemable, are liable to be 
redeemed. ■ • P e . , 

By two decrees, dated respectively the 31st of 
centher^ 1855, and the 9th of December^ *857^ the 
latter being made *on the appeal of the Mortgagees, 
from the former, the jSortgagors’ reprfsentatives (the 
Appellants) were not only deC]ared entitled* to do 
so without making any payment ; and this on th^ 
gfduttd that, as then decided, the Mortgagees in pos- 
session had fully paid themselves by receipt of rf'eats * 
and profits. 

These Zillah decisions, the Mortgagees having been 
dissatisfied wilh them, led td a special appeal o*h theft- 
part to the Sxidder Dewanny Adawlut at Calcutta^ 
which Court in 1859 reversed tlrem, upon the ground 
(which in fact the only question* befdre the.Court 
on the specral appeal) that certain proceedings tak.ei\ ' 
by ^he Mortgagees with a view to foreclosure had 
effectually barred the equity of redemption, and, 
consequently, that the> Appellants’* suit qught to be ’ 
dismissed with costs. ' 

That led to the present appeal, in vrhich tl^q Agpsl- 
lants contend for , the relief given to * tjiem by . the 
decrees oJ 1855 and 1857, or at least for sotnjtltJng ' 
*less, disadvantageous to .t^em than the decree of 1859. 

Upon the .materials before their Lordships, their^ 
opioioD is.npt.in ^fav.dur of the decrees of 1855 and 
or oi*her of them,. nor is it in favour of the dlscree ‘ 
of 1859. They eonceive that the materials b.efofe the 
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• ^ 

Court which pronounced the decree of *1855, or befoVe 18^' 
the Court which pronounced the^ decree of 1857^ were • 

•nQt nor are sufficient, as to the matter of debt, to, So^k^l 

support either of those decrees ; and that, on the ^ * 

•other hand,' the Court which pronounced the decree * Chunobr 
of 1859 was not, by the stat^ of .things then before * 
it, enabled to make frhat decree. 

Their Lordships consider that it did not appear^ 
sufticientl^^ before the Court in •1855, or before the 
Court 111^1857, that, on* the assumption of the redeem- 
able 'cpndition of the in/)rtgage, thene was not anything 
then due to the Mortgagees on the^r security. 

The Zillah Courts, in coming to tlfis conclusion as 
^the state of the accounts, seem to have proceeded 
ndt upon proof of the actual collections which were 
or. ought to have J?een made by the Mortgagees, but 
.upon* materials which , were in a great measure specu- 
lative and conjectural *And this objection to the 
mode of taking the . accounts has in fact* been taken 
by the appellapfits* Counsel at their. Lordsliips' Bar,« 
when contending against the app\jcation*b5f the Sadder 

Court ,of the account so taken to the question of 

• • • 

{oreclosure. • 

The other objections takeq to the decree of 18^ 
are — ^first, that the Sudder Court ought not to have 
iiecided the cause on the question of foreclosure, 
because® that "question, though raised upon the plead- 
fag^} bad* not been made one of the issues settled in 
the* Court of First Instance, where alone evidenoe 
could *be taken ; and, secondly, that the Court came 
to an erroneous conclusion in.treating the proceedings 
of ‘which there was any evidente as an effectual bar 
to • the Appellants’ right of redemption. Their Lord- 
ships consider ‘botb these ^ objections to be well 
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fouhdrd. It j's ‘ci<;ar that there has been no such 
' trial of^ the question of foreclosure as the Regulation 
>yhich prescribes the statement of formal issues, and • 
indeed substantial justice, require. And in dealing 
' wit^i this question tlie^ Sudder Court seems to have 
^directed its attention to^he erroneous 'reasons assigned 
. by the TLillah Judge for holding that no tight of fore- 
closure existed rather than to the "effect of the pro- 
ceedings proveci. t ^ 

In September y 1850, when they filed their notice 
of foreclosure, Ihe^ Mortgagees^ pot only had notice 
that the interest o^ the original ‘Mortgagol: had been 
taken in execution, but were "actively disputing in a 
summary suit the right of the decree-holder to put 
up that interest for sale. There had been a decision 
again^it their abjection, and their ap^xeal was against that 
decision ^was pending. The ^appeal was depi^ed^ 
against them on the 8th of i^anuary^ 1851,* and the 
equity of redemption was sold to the Appellants on 
Uhe 7th oi^April^ 1851. It is quite i:lear upon the 
authorities ^lat, if t^he‘ sale had taken place before 
the notice ©f foreclosure was filed, that notice, to*bd 
effectual, must have been served on the purcliaser; 
dnd, in the circumstances above st^^ted, their Lord’- 
ships conceive that it .ought to have been served upon 
the ►decree-holder. Yet there is no evidence of any 
attempt to serve it upon any one excCgt ther widow 
and heiress of the original 'Mortgagor. . • t 
‘ Their Lordships, therefore, think that the question 
ef foreclosure ought to be^ further and tullj; tried • 
upofi*aa issue to be rpgularly settled; and that the* 
iMrtgage account, whether as incidental to the ques- , 
tien of foreclosure or to the question of redemption, 
ought* to be properly Ukeo. J'hey- desire, however, 



ON APPEAL FROM T^E EAST INDIES. I5 

to* leave undisturbed t 4 ie lindings of the Zillah Courts^ <86:) 

upon the title of the Appellants to sue as the fepre- ^ Mohun 

seiTtatives of the Mortgagor, and upon the extent sooKoiL 

and nai;ure of the lands which are the subject of 

Ktieation. • * * • Ghundkr* 

A Dutt 

Their • Lordshfps are of opinion, that each of the 

three decrees of 1855, 1857, and 1859 should be 

/iiscjiarged^ and that the cause should be remitted * 

to India^ and that the. High Court at Calcutta^ or, 

under itsb direction, the proper Zillah Courts should 

inquire* whether the .Appellants' fight, oy equity of 

jedemption, as concerning the mortgaged estates^ in 

question, ojr any and wjiat part of them, has become 

fo^e^osed or barred ; and if it has not become so as 

to the whole of the 'estates, then to take an account 

of what, if anything, * is due to the Respondents, or 

spny of theip, on the security, and for that ^>urpose 

to take the usual accounts as to rents and profits and 

disbursements, with *just allowances, and upon the^ 

result .of that a&ount to deal, with the^ patters in 

dispujte accordingly. The parties Respectively be 

at '.liberty to adduce evjdence,*in addition to that now 

before us, upon these issues, upon the determination . 

of which the Hnal ^decision of llie cause must depend. 

The costs of the trial, including those of this appeal,^ 

to ab^de the evjegt. 
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ApplUant, 


■ The Collector of East BurdVan. ' 

• AND Brijo Roy, Phareedar ^ ^ 

On appeal from the* Sudder Dewanny Adawluf 
at Calcutta. 

• • • • 

The questil.n raised in thfs appeal was the right cff 
the Appellant, the Talookddr of Mouzak Gobindopore 
\JnAs\na^~ to the possession of certain laud within the limits* of* • 
t^’or'tothlr his Talookdary, included in the Decennial Settle- 
DecennUl ^ent which the Collector o| East Burdwan insisted 

underThe*’ were, previously to and at 4he time of that Settlement, 
Zemindar of • * * , 

mererin'l^u * Present : Membeis of ihe /«*«•»/ CowwiWw,— The Right 
rf'wa^'s for” Hon. Lor^ Kingsdo\yn, the Right Hon. tW- Lord .lustice Knjght 

Jiceno'the"^ Brace, and'tlie Right* Hon. the Lord Justice Turner. 

Z^ildlrMi 45s«s<»«,-The Right -Hon. Sir Lawrence Peel, and the* Right 
also for the Hon. Sir James W. Colvile. * ’ *• 


to the possession of certain laud within the 1 
t^ionotTe his Talookdary, included in the Decennial 
Decennial ment, which the Collector o| East Burdwan 

underThe*’ were, previously to and at 4he time of that Set 
Zemindar of • • 

mererin’l^u * Present : Membeis o\ Judicial Committee,— 
rf'wa^'sfor” Hon. l-or^ Kingsdown, the Right Hon. tW* Lord Justi 
Jice^o'the'^ Brace, and'tlie Right* Hon. the Lord Justice Turner. 

The Right Tlon. Sir Lawrence Peel, and 

also for the Hon. Sir James W. ColviV 
performance^ • 

of the duties . ^ , , • i j v i.u 

of village watchman, are not resumable Tannahdary lands the 
Government, under sec 8 , cl 4 '■'f Ben. Reg I of 1793. but are, by »ec. 4 
of Sen. Reg VJII. of 1793, annexed to the Malgueary lands, and respon- 
sible for the public revenue assessed on the Zemtndary 

Chowkeedars, or village ' watchmen, are liable to scrvicese tt) tng* 
Talookdar. but Chakeran lands held bv them for such 
are not liable to be resumed by the Talookdar Jot 
charged of Jihe obligation to which they are subject. So hild by ^ 
Judicial Committee, affirming the judgments of tht ZMah Sudder 
Courts, in a suit tor resumption by the Appellant as Talookdar, 
purchase of certrf.n lands from the Zemtndar*oi 

alleged to be Cram Snrunjamee (rent-ffee,villagc lands), but which were 
proved to be ^Chakeran lands, apBiopriated to the maintenance ot 
Ckemkeedars in the Talook in which the lands were s'tu^®* « , . , ^ 

The right ot appoieting Ckcmheedars belongs to the Tidookiar, such 
officers being liable Jo the performance of services to the Taloekdar and 
ashy usage in the of Rt.rrf®a«, had It*" 

tom;d»oTendersurh .efviccslothc^rcv„.W«c,lhc Chowkndar wag held 
entitled to possession of the Chak-ian lands undei -^urh tenore 
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Chakeran lands (lands set apart and* agpropriated t864\ 
as a remuneration for services), and had so continued* ^ovkishbw 
tip^to the institution of the suit. * Mookbrjkk 

The Appellant's case was, that these lands were Thr, 
pram hurtinjamee Chakeran^ or lands appropriate • 
in lieiJ^, oT *wages as a remuneration for personal • 
services rendered te the Zemindar^ and that upon the 
cesser of such services he was entitled to take posses- 
sion of such lands ; while the contention on the part* 
of the Respondent, thi Collector of East Burdwan^ 
was,’ that the lands. ^ were Tannahdary, or Chow^ 
heedary C/takeran, or lands app«)priated was remu- 
neration for police seVvices, and tha^ as such .they 
were not Vesumable by* the Appellant, as Talookdar, 
at*aU events, while Jthe holder of the lands continued 
to perform the Policy service*. 

, The circumstances <jf the case and the nature of 
th^ tenure/ were as follows : — * 

Prior to the Decepnial Settlement thd landholders, 

Sudder Farmers of land, were bouad^by a clause . 
in ^their engagements (a), tb Jceep -the peace, to 
|^rcvei\|: robberies, and arrest offenders ; and for 
these purposes they retained in their service an*esta- 
blishm^nt ' of Tafmahdars (Pcjfice officers) and Pyke% 
or Chowkeedars (village watchmen)* 

Mouzah Gobindopore, to whicli the lands in dispute 
belongefl, w^sat the time of the DecenniahSettlemeht a 
part, of tlie t^rge Zeminddry of the Rajah of Burd* 
wa% ] and the nature of the Police establishment of thp 
Zemindar of Jiurdwan^ in the year 1788, in referred to 
in the 5th Report of the SelecJ. Committee on the^affairs 
of India in the following t^rms .— ■** His Police 
% 

(?) See Hitigngton s Ana]y«»»s, p. 459 
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establishment,* as described in^a letter from the Magjs* 
•trale^ of the 12th pf October, 1788, consisted of 
, Tannahdars, acting as chiefs of police divisions, anrf 
guardians of thi peace ; under whose orders were 
s'tationed in the ^ different villages, for the protectiotf 
of the inhabitants^ and to convey information to the 
TannahdarSy. about 2,400 Pykes, 'or armed constables. 
But, exclusive of these guards, yho were for the^ 
express purpose of«police, the principal dependence 
for the protection of the people p/obably rested on 
the Zeinindary Pykes ; for thjetie are stated ,b’y the 
Magistrate 'to have* been in number no less than^ 
ig^ChOO, who ware at all limes liable to be called out 
in aid of the Police ’ (rt). The Tannahdars «ai:k] 
Pykes were remunerated by the* Zemindar, either by 
an appropriation of Chakeran lauds or by a money 
payment| and in the calculation of the jumma of the* 
Zcmindary to be assessed, *with a view to the Deoen- 
nial Settlement, the profits of ‘the Chakeran lands 
• were not brought into account, and Seductions were 
allowed in**fAvour vf the Zemindar for the charge^ 
for sudi Pykes as were paid in money, a«d thd 
Decennial Settlement’ was carried into effect upon 
luch a calculation (^). • • ' , 

Ben. Reg. I. of 1793; which declared \he assesj- 
ment of the Decennial Settlement fixed for ever, in 
the 4th ch, sec. 8, provided as follows : The jumma 

of those Zemindars, independent TaiboiJars^ ^afid 
other actual proprietors of land, which is decFared 
fixed in the foregoing articles, is to -be conSidered’ 
entirely unconnected with, and exclusive of, any allow^ 
ances which have been made to them in the adjust- 
Report, 1812, p. 71. 

(<?^ Mr Chore’s mtnul^, 1789, 51P1 Rrpoil, p. 198. 
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ment uf their jumma^ fur keepiniif up *TMnakSt or 
police establishments, and aKvo of* the produce of*any 
l'4ndj which they may have been permitted to appro* 
priate for the same purpose, and the Governor- 
General in Council^ reserves to himself the option of 
resuming j;he‘^liole or part of such allowances^ or pro- 
duce of such lauds, according as he may think proper, 
in consequence of jiis having exonerated the pto- 
prietors of land from the charge of •keeping the peace, 
and appointed offiqers on the* part of Government to 
superintend the 'Police •oj the country* The Governor- 

General in ^Council, however, declares * that the 

* • 

allowances or produce of lands which may 1>e 
resumed, will be appropriated to no other purpose but 
lhaf ^f defraying the expense of the Police ; and that 
instructions will be ^ent to the Collectors, not to add 
such allowances, or the •produce of such lands, to the 
jumma of the proprietors df land, but to collect the 
^ount from them sepacatelv/’ 

By Ben. Reg*#VlII, of 1793, which. ame^cd and 
.enacted the rules for the Decennial SettKibent, after 
declaring^ in section 36, that the assessment vCa^to 
fixed, exclusive and iiudependeht of all existing* 
\Lakhiraj lands, it was, in seotion 41, provided as 
follows "Tie Ckakeran lands, or lands held 

by “public officers and private servants in lieu 
wages, aV^ al^o not meant to be included iu the 
-exceptjpn Contained in section 3$.^ The whole of 
these Yands in each Province are to be annexed to the 
*fffaJgusa^y lands, and declared responsible for 4he 
p'ubtic revenue assessed on the Zeminduries^ inde- 
•ptndent Talaoks, or other estates *in which they arc 
included, in commSn ^with all other Malguzary lands 
therein."’ 
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CASES IN TilE PRIVY COUNCIL. 

In ord^r to correct abuses arising from the Zemjln^ ^ 
dary> police establishments, and to afford more 
effectual protection to person and property, a BeiV 
system of Police was established by the Govern- 
ment on the 7th of December^ ^792, the rules af 
which, with amendments, were re-enacted • in Ben. 
Reg. XXII. of 1793. Regulation provided, that* 

the Police of the country should thenceforward be consi- 
dered under the exclusive charge of officers appointed 
by the Government, and that each Zillah shpuld be di- 
vided into^Police yirisdictions*( 5 f a certaii^ extent, each 
superintended by a Darogah\^ and by sec. 12 all the 
vifiage watchmen were thereby declared subject to the 
orders of the Darogah ; and, amongst other duti^s^^by^ ^ 
section 13, the Police Darogahs were directed to Iceep 
a register of the village watchmen declared subject to ' 

their orders ; and, upon life death or removal of any 

• • 

of them, fjie landowners or others to whom the filling 
up of the vacancies might beriong, were requir.ed to 
send th& names of ^ the persons <^hom they, might 
appoint to the Barogah of the jurisdiction, that they . 
might be registered by^him ^ , 

• For the more complete formation of the register of 
village watchmen, and to enable the Zillah and City 
Magistrates at all times to ascertain what number and 
descriptions of watchmen and guards were inaiatamed 
in aid of the Police throughout their respfictivc* juris- 
dictions («), i|^ was enacted by section* 21 QlJSen.* 
Reg. XII. of 1807, that “every landholder, farmer, 
merchant, or other person employing . Pykes^ ^CkowhiP’'' 
dars, PasbanSf NigOianSt Burkundazes^ ox anyoth^r * 
description of watchmen or guards, shall, within thfte* 


See Hai ington's* Analysis, p. 513. 
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months after the promulgation of tfiis •Regulation, ^ 
transmit a list thereof, specifying the name«, orcupa- 
•tiona, places of residence, and allowances in land 
money, of the several persons entertained by them, 
Jto the* Magistrate of the Zillah or .City in which they ^ 
were empISyed. They shall also* transmit to the 
» Magistrate a similar li<t in the 6rst month of each ‘ 
succeeding Bengal, Fusily, or Will at ty year (accord-^ 

• Mngfto the^era current in the district), made up to the 
" last day of the prjceding yea^. Any neglect to furnish 

such* lists (especially t^fter being ^called upon by the 
Magistratef, as well as any wilfuTl omission to include 
•in them persons actually employed *as guards* or 
watchmen,* of whatever ‘denomination, shall be liable 

• to -a fine to Governnnent not exceeding Rs. 200, to be 
determined by the jyiagistrate, according to the situa- 
tion the party and •circumstances of tho case/' 
The object* of the above-^tated section was subse- 
•quently further provided for by Ben* Reg. XX. of 

9817, sec. 21. # ; 

It appeared that at about the time of the* Decennial 
fiettfement one Srishteedhur Kad pos‘,ession of, the 
lands in dispute as a remyneration for his services 
\Tannahdar in the, establish meyt of Zemindar ol 
Burdwan, and, subsequently to -the alterations in the 
PoKce system before referred to, he continued to hdjd 
the >andS«in ’tRe capacity of Pyke, or Ckowkeedar, 

\ under the Xalqokdar of Gotindopore, who held that 
Taloo\ in putnee (in perpetuity) of the Zemindar, 
as /ippeared from th^ Records of the Foujdfiry 
Coqrt of Zillah Burdwan, he was returned as 
holding in the lists transmitted to the . Zillah 
Magistrate in confermity with section 21, of Beft, Reg, 
XU. of 1807. Sristeedhur difd about tht year 

. X-5 
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1836, and Nundololl Roy^ who was appointed to suc- 
ceed him, entered idto possession of the lands in 
dispute*, and his ,^name was entered in the Records pf ' 
the Ziliah Magistrate, as holding the lands m the 
capacity of Phateedetr (village station policeman) of, 
Gobindupore: Ujidn the death of Nundololl Roy, 
Krishto Nayck was appointed Phdreedar^ and entered 
into possession of the lands accordingly; and, upon 
i\\^ A^zih ol Krishto Nayck, \Ti year 1850, Ahmed 
Buksh was appointed, and entered into possession of 
the lands, arjd held the same in**^hc year ^852^ when 
the Talook of Gobindopore was purchased by the 
Appellant. 

Shortly after the appointment of Akme<t Buksh as 
Phareedar of Gohindopore he -was appointed by the 
Magistrate to discharge the dities of Phareedar 
at a ^leighbouring station, Doloybazar\ and the 
Appellant .having ascertained this circumstance when 
he entered into possession of the Talookdary, insisted 
that he had a right to dispossess Ahmed Buksh, and 
to take possession €#f the lands in dispute for his own 
purposes. Upon procejpding to take possession, liow- 
ever, the Appellant was resisted by Ahmed Buksh, 
and eventually, in 1853, he instituted a suit to enforce 
his alleged right, by filing his plaint in the Moonsijf s 
Court of East Burdwan against Ahmed Buksh, knd 
the Respondent, the Collector. The ma^^rial •statements 
in the plaint were to the etihet, that Ah.med' Buksh fsom.' 
the time of Appellant’s purchase had not been present 
toe take rare of the Zemi^dary Oflfic.e of Goiindppohe^ 
vihagp, or to keep ar watch, or do any other business, 
although he cDiUtnued to hold the lEnds in dispute as/ 
Chakeran lands, and forcibly retain#d possession.; that 
thel laMs wfre never^held at any time as service laads 
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for Tannahdary (Police duties), and* tl^t it was not 
[aid down by any Regulation tlyit service Unds^for the* 
‘ village Chowkeedars must be given by the Talooh^ 
dars or Zemindars ; that the lands were Gram Surun* 
.jamee land's, of which the Appellant was owner, and • 
that, ^ly 3 eb. 41 of Ben. Reg. Vyi. of 1793, as such* 
lands had been included in the settlement with the. 
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Zemindar^s rent-paying lands, the Appellant was 
entitled fo the lands as liable to pay rent to him ; and 
the plaint prayed, tlfat u|X)n the Zemindary right 
beirr^establislied, hejnight be put in possession of the 
disputed fand, containing rg ieegahs*\ cottah and 
" 13 chuttacks^ of the estimated vaiue of Rs.^ 20J, 


together * with mesne* profits, pendente lite^ and 
rnPlerest until the tin^e the amount of decree should 


be realized. 

• • 

The Respondent, tjie Collector of East Burdwan, 
insisted that, by the reoords of the Criminal Court, it 
was manifest that Srishteedhur had positession of the 

• land in dispute as Phareedar in the ye^r 1813, and* 
that his successors in that capatit^ had •al$o held Che 

* .fand; that the land was never - Gram Surunjamee, but 
Chakeran land for the'^perfortnance of Police Vkow~ 
keedary duties, apid had been held as Ckowkeedary 

Chakeran land for forty-two years at the least, and 
iVas probably so held before the commencement o^ the 
Ddbennial Sjftlement, 

•^Tbe Appellant in his replication repeated his claim 
to the land as Gram Surunjamee land, and his title 
» thereto, under Ben. Reg. VIII. of 1793, sec. 41, 
^atld contended that, inasmucl) as the powers of the 
' Zemindar of Burdwan^ the original proprietor, with 
respect to the hrnd, were then vested in Jiim, the 
Chakeran land whkh. the Defendant and hi.s prede- 
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cessors obtained for attending tj|ie Zemindary dutiejjl 
in lieu, of salary, were Ithen, since he did not perfornt 
'the Zemindary business, liable to resiimption by tlye ' 
Appellant. The replication also stated that Deedar 
Buksh had been appointed in the room ol the Defen- « 
dant, Ahmed Bnksh^ as Phareedar tof Doloybazar, 
but that he did not attend to the Showkeedary of the 
fPkaree of Gobindopore^ nor look af^r the Zemindary 
duties in any way. 

In consequence of the appointpient of ^Deedar 
Buksh he was made a Defendant to the suit in* the 

• t 0 * 

place of Ahmed Buksh. 

IsLues were prepared on the part of the Appellant, 
and of the Respondent, the Collector, and after the 
same were settled by the Moonsiff^ the parties pfo.- 
ceeded to produce evidence in r, elation thereto. The 
Appellan^t gave in evidence a document purporting to, 
be a copy of statement takei^ from the records of ^the 
Criminal Court ol the year 1813, under the title of 
’ *‘A statement pf the village of Gobindopore^ in 
Pergunnah ^Shaha^ad^ under the jurisdictien of 
Tharra Koochut” in which the Tannah was stated to 


be distant four miles from the ^village, and Srishteed- 
^hur Tannahdar was stated to hold 19 beegahs 17 
cottahs (the land in dispute ) as service laind, and also 
certain other documents, which were principalfy 
copies of, Or extracts from, corresponcf^nce^between 
the Collector of Burdwan and other jeffieftrs of the 
Government in relation to service lands within the 


distrjet of Burdwan. Three; witnesses were^ Called"^ 
by him to prove that Srishteedhur Tannahdar and his"^'* 
successors had nev<lr performed Police services, but' 
had transacted Zemindary business Alely, and on that 
account held the land ip dispute. 
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Respondent gave; in evidence certain docu- , 
inents in ^relation to the Decentiifal Settlement \:on- 
cluded with the Zemindar of Burdw^n in the year 
1789, comprising the engagement of the Zemindar,* 
aad the Dowl^ Biindobusts, particular statement of 
ihtjumma of the* Zemindary^ and of the net jumma 
'payable in conformity* with the settlement ; and also 
other documents, consisting ol copies of correspondence 
between the officers of the Government in relation to 
matters connected with tlie q-iestion in dispute. 

On fhf 30th of ApAUi 1856, th^ Moonsiffy relying 
upon the witnesses for the Appellant, found that the 
land entered in the statement, from the Criminal 
recpr^i of the year 1813, in the possession of 
SrisTtteedhur, had been granted to him for Zemin* 
dary ^ services solelyf and that such land, being 
itipluded in the Decenniak Settlement, was rent-laying 
land and after declaring liis opinion, tlvat as the 
Zemindary services were no longer performed the 
holi^er could not ^retain the land, he pronounced a 
decree, giving to the Appellait possession of the 
^land, tog^her with mesne^rofits^ interest and costs.* 

The Respondent, the Collector, appealed to the* 
‘Court of the Principal Sudder nAmeen of Burdwan, 
and on the Tlh of. December, *1857, the Principal 
Sunder Ameen made a decree dismissing appeal 

with costs.* • 

. • 

> A^Ucatiph was made to the Sudder Dewanny 
Adavfiiit at Calcutta for the admission of a Special 
appeal fn>m the- decision *0! the Principal Sttdger 
Ameett in this suit and in other si’ipilar suits raising th« 
'sitee question . and og the aSth of June, 1858, such 
application was grafted by the Sudder Court on the fol- 
lowing giuunds The%e suits were* instituted 
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*864 under thrf provisions of sec. ,41, Reg. Vlll., 1793,^ to ' 
' resume certain lands held by the Defendant as Chakt- 
UooKsm* on the plea that they were Malgusary land® as- 

Thb .signed to the parties in possession for the performance 
Co..«cw>R collected with the Zemindary, and 

Bur^wan. that as these duties had ceased tcbe performed, the 
Zemindar was entitled to resume* th,em. It is, however,* 
admitted by the Zemindar, that J;he defendants per- 
formed both Zemindary and police duties, lut for* what 
period is not distinctly state'd. The Government (one 
of the Defendants jm these case*) pleaded that the lands 
were Tannahdary lands, assigned to the Chowkeedars 
for tlie pertormanre of Police duties which they still 
continue to execute. It is* not denied b*y the Defen-^ 
dant (special Appellant) that sec. 41. Rtg 
1793. applies to these lands, *ut the Lower Courts, 
without determining the issue which arises out of t^e 
Defendants’ pleadings, viz. whether the lands were 
or w.re not assigned for Police duties, have declared 
that th 6 Plaintiff had authority t«v resume the land 
under the ‘sectio. quoted above. As this fo.nt has 
not ‘been determined, the decisions are consequ^tly 
‘imperfect ; and as ‘the Zemindar (the real Respon-^ 
dent in these suits) .has appeared in this Court, we 
remand them for fhe trial of the foHowing issnes, 
which arise out of the pleadings :-First, what were 
.the duties performed by the party in possession of 
these lands at, or antecedent to, the Decdnnial.S^t ^ 
inent, or for a long aeries of years? Secondly, if the 
ditties were wholly Zemmdary, has it been proiji 
that these duties hfVe ceased, so as to entitle flfe 
Zemindar to resume? Thirdly, if the duties pare 
formed were partly Zemindarf and partly Police, 
whether, o» prool mi the cassation of the Zemindary 
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, autieSi though the Police duties continiKsi tg be per- 1B64. •' 

formed, the Zemindar can resume the lands ?*' • jovKisHBN 

The suit accordingly came before the Zillah Court ^Mooksrjbe 

for trial upon the issues directed by the* Sudder Court ; The • 

, . Collector 

apd on the 17th of November, ^1858^ tlie Appellant • of 

presented a^^Vtitijon to the Zillah Court, stating that *burdw^n. 
•the Police station Doloybanar had been abolished, 
and the defendant,^ Deedar Zuksh, discharged from 
•fiis sUuatioA, and that Bfijo Roy had been appointed 
*Phar cedar eX the Police* station at Gobtndoporey 
had taken* possession of^ the disputed land, and pray- 
ing that Brtjo Roy might be made A Defendant, 

* The Respondent. Brjfo Roy, was Ihen madew a 
Defendant t)y order of the Zillah Court, and put in 
an answer in the suit, , 

Additional evidence, both documentary and oral, 
was adduced by the parlies. The evidence was con- 
tradictory. *Two witnesses w^ere examined on the part 
of tCe Appellant, who proved . special services per- 
formed to the TqJj^okdar, and that the land. was held 
. on condition of performing theSe services •since the 
tioAe* of Srishteedhur, Amongst other documents 
given in evidence by \the Appellant, was a copy 
, ot a statement of service land in Tannah Koochut 
Tor the year*. 1793, which purported to i^tale that 
there were 104 beegahs of such land in Pergiin^ 
nah^ Sklahaba^ belonging to that Tannah. The 
, Caljector fill'd. Reports of TDflficers of Government 
and l[ist of the names of Pvkes and of the Cha- 
mJkeran Jiand held by them, * eluding the name of 
•Srishieedhur. Two other witpesses deposed thft no 
, service bad ever been rendere’d io the Zemindar by 
the .perso ns whc% Successively held the Igmds in 
question/ 



28 


CASES PRIVY COU.VCIL 


.1864 


iovRisHPt; 

VIOOKRKJRR 


Thb 

C^OLLBCTOR 
OP , 

East 

BURDWANf 


‘ c)n thejsgtij of J^u/v, 1859, Mr, C. HobhMse, the 
judge of the ZiUah Court, pronounced his judgment ; 
and,* as to the? first issue, said r — “ On a careful con- 
sideration of all -the documents and papers, and of the 
vivi voce evidence produced, and tl^e * la s * quoted, 
Reg. XXII., 17*93, and of Reg. XX.^ of 1817, 

by both parties, I am of opinioij, that It has wot been, 
substantiated on the part of the " Fiaintiff, that the 
duties performed hy the servants in occupation of* th# • 
lands in dispute have, been •chiefly Zemindary^ and* 
only partly Police ; nor, on the j)art of The DM.;n<lant«, 
that the duties havft been vvliolly •Police ; IfUt tfiat the 
duties, both J^efore, at the* time, and since th^ 
Decennial Settlement, have* been partly ‘Police and 
partly Zemindary\ as follotw : — Zemindary^ •first ^ 

(personal to the Zemindar), to^ collect or enforce 
collections of rents, to gu^rd MofussU tre^suriesj 
and, perhaps, to escort MofussU treasuVe. Second 
(common fo the village community), to keep watch at 
night to ^secure the harvests. PeJi^e — to maintain 

the peace,; •to apprehend offender under orders of- 
the Tannahdars ; t© report criminal occurrences T 
to convey public monejf to ihh Sudder treasury (this 
duty has ceased since ^the Decennial Settlement); to 
serve as guides to travellers. I may afld, that it is 
nqtorious^ and in my personal knowledge, that m6st 
of these duties are at this present tirfte performed by 
the village watchmen "in Burdwan” * As to Jiie 
second issue ; the Zillah Judge referred to his opinion 
upon the first issue;*nd as to the third issue, 
Jud^e stated his conclusion as follows ;—** On thb^ 
whole argument on This third issue my judgment is as 
follows ; that the duties perforoSec^ by the servants 
in possession of the lands in dispute have been proved 
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^ • * • 
ftto be partly personal to the Zemindar ^ partly* common 

to th*e village community and to the public generally, 
and {partly special to the State ; and that although the 
Zemindar's personal duties have ceased to be performed, • 
yet^that he has dot thereby acquired any sight to resume 
the lands. . FiTsl, because of the fact that although the 
lands are included in *the Mai estate, yet they are' 
excluded from the re^ntal paid under the permanent 

seftleiAent, afld the principle of equity which follows 

• 

u[fon this fact, that, the Zemindar cannot claim a 
something^ (or which he*kas not givey any ec^uivalent ; 
*and, secondly, l3ecause of the fact that the conditions 
on*which the lands were held were not wholly per* 
sonal to the Zemindar, but were common to him, the 
village- community, the -public, and the Slate, and 
cuijoyable by all pro tei^pore Zemindars, and because 
of the equity following on ibis fact, that he, thei* one 
of several parties having interes*ts, present or possible, 
in the lands, should not. have the power to resume 
and .dispose of the iMds at his own pleasure *only.'' 
In. •accordance with the above-menticuied judgment, 
Judge made a decree ^dismissing the suit 
juTitb cbstsr • 

' -The Appellant appealed to the* Sudder Dewanny 
Addwlut. The appeal came on fdr hearing before 
Messrs* Raikes, Trevor, and Samuells, three of the * 
Judges o< thdfcCouit; and on the 17th of April, i860, 
the dq^ree of th^ JZillah Court was affirmed by the 
judgment. of the majority of the Judges, Messrs. 
Trgjtpr and, Samuells (the otjier judge, Mr. Raikestt 
• being dissentient), and a decree .passed dismissing 
tlip ^peel with costs. * 

Mr. Trevor (Mr. Samuells concurring) delivered 
the judgment ‘of the Suddur Court* and declared, as 

X.-6 
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* * t 

to the fiist Issue, that from the earliest periods there ^ 
were Tannuhdary, or Chowteedary^ Ch^^k€ran,^ hx^i 
that with that description of service land the Court 
Jiad no concern in the case before them; and that 
another and distinct species of service lands was 
called '* Zemindary Ckaksrany , held by village 
watchmen, under the names of Paiks and Pasbans^. 
and upon this ifsue expressed his opinion, that from a 
period antecedent to the Decennial Seftlemerit, the 
lands in dispute had been held by parties on the 
condition of performing seryices both to the village 
community and to the Zemindar \ and, as to the 
second issue, declared that, on the finding that 
the lands in dispute bad been before, at, and 
since the Decennial Settlement, held on the condu 
tioD of the performance of .double service, viz. 
village watch and Zemindary Pykes^ it wascomj)e- 
tent to the Zemindars* to resume the* land on the 
tenant refusing to perform .the duties of Zemindary 
Pyk€S\ The decree then, among^^^ther things, dealing 
with the Deccni?ial Settlement, declared as follows*:-*— 
^*1 The ownership of the soil was at the ^same\tfme 
^declared to be with the ^emindars^ and it becamV 
necessary for Government to determine to whom tBe 
land held by the 'Chowkeedars and Zemindary Pykes 
' belonged ; with that object, by sec. 41 of Re^. VIll^ 
of 1793* it was declared that *tff<; Chakerth land, 
or lands ’held by public officers and,.privatc ser^ants.m ‘ 
lieu of wages, are aUo not meant to be included in the 
dpxception contained in. section 3^/ which deckwes 
the assesbrntynt fixed, exclusive and independeilf pf 
all existing L%khiraj lands. The whole of these 
lantis HI each Province is to# be annexed, to the 
Malgmary land^ and declared responsible, for the 
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'' * 

pukik revenue assessed* on the Zemindary^ indepen- 
dent Tahokst or other esUtes tn which they* arc 
fncldded tn common with all other idalguzary lands 
therein. •The .question then arises as to the meaning* 
of this law. >«.^oes* it at once aUsolufely transfer the 
lands to Ithe Zemindar, and with the lands the right 
of doing with them as he pleases, and at once assess- 
ing Jthem ?* or do«s it only transfer them to the 
Zemind ar y to all. those burdens with whicli 

the Comn^on law br rustnm has burdened them, so 
long as« the. public si*rVire or pryrate convenience 
F;pqutres that they should be burdened? Unfortu- 
nately the law is silent .on the point. It appears to 
,me^ however, that this important section only declaies 
that the right of ownersnip in these lands is with 
the Zemindar ; that fliough they arc not a portion ot 
Isrnds on which the assessment was actually « based, 
still 4hey are lobe annexed to those lauds; and that 
when public service or private convenience no longer 
requires that they^should be dpvoted to purpose 
whij:h, under the customary law, they have hitherto 
been devoted to, the of resuming and assessing 

them is with the Zemindar, as owner of the estate 
in which the,y are settled. In •carrying out this law 
in Jbe case of Zemindary Pykes^ no question could 
ever arisQ in .tlje Courts, The Zemindar^ is alone 
the judge of. rtie neces<?ity gf the retention of the 
servic^ of his'*cwn servants, and he may dismiss 
them 6r retain them at his pleasure; but the case of 
Village watchmen is different: their services aremot 
personal to the Zemindar ^ but*, they are performed, 
6rst and mainly, tof the villap,e community ; and 
conse*quently, as ^ong as that community * exists 
the lands are hamc to the charge of n keeping uj 
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the watch. ' A letter of «the Board, dated jrjth 
Ocfobtr^ 1790, haS been cited by the Appellant, 
bnt that lett.er leaves the meaning of scc.‘ 41, 

• Reg. VIII. of 1793, just where it wap.'* And, 
after other observ&tjons, the judgment concluded ^in 
these terms Allusion has bec?n made by the 
Judge, and also in this Court, to 4 he deduction of 
Rs. 50,000, allowed to the Rajah ol Bur^dwan jatthe 
Decennial Settlement, on account of Nugdea Pyke^. 
Those Pykes were of a semi mHitary nateire : were 
commanded by a European * Officer, and kept up to 
guard the ^frontier from ithe incursions of tl\e 
‘iKahrattas, The force is. totally uncoonected wdth 
the. subject before the Court, and it consequently is 
unnecessary further to notice’ the circumstances con- 
nected with it. The foregoiifg remarks have in- 
directly met the chief ^arguments adduced* by the 
Counsel for the Plaintiff. From what is there etatcd, 
it will appear that at the Decennial Settlement the 
service tnds— both Jthose of the ^age watch «od‘the 
' Zemindary Pyke^ — ^were not included in the ass(^< 
ment on which the Setliemenit was based, neither -was 
any remission of revenue Fhade in lieu of them i that 
appropriated as the^ were to paiticular purposes 
•belore the Decennial Settlement, so tliey remained 
after it ; . that, burdened with thesf . charges^ they 
were declared to be the property of the Zemindar ; 
‘and though, in tlie case of Zemitfkary P.ykiA the' 
Zemindar can, at his pleasure, resume the' lan^ 
in* that of the village Watch he cannot; but tl^t 
whilst the public, service requires them, they linast 
remain appropriated to those .purposesi It follows, 
from ‘this view, that the lan^^s are burdened- by 
the operation of lajf, and not by a. private co^ntfact 
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between the Zemindar and the tenant ^howkeedaK^ « 1864. 

and tbati consequently, an una*uthori2ed act 5f the joirictsHBN 
lEtter can in no way justify the rq^umption of them* MooKsajK* 
by the former, as, under other circumstances, • it _ The 
^ might have b^en* done. • or ^ 

The 'third Jfidge, Mr. Raikes, being dissentient, 
delivered a separate judgment, in which he stated at 
leqgth hjs reasons for considering that the Appellant* 
was entitled to recover possession of the lands, and that 
the decree of the Zillah Judge should have been 
reversed. ^The matcrral part of «his judgment was as 
follows It has be^n admitted by the Government 
Pleaders, ^ that where ^hese services have been purely 
Zemindary, the practice (right or wrong) has been 
to resume, whenever the Zemindar chose to dispense 
with such services 7 but that, in the present case, as 
• the dccup9.nt of the l&nd^ has performed tlfe duties 
both of a Zemindary Pyke and a village Chowkee^ 
dar, the Zemindar, ' in consequence of tlie village ^ 
Chowkeedar befH^ also a Poyce officer an^ a servant 
C||f (he State, cannot resume tb» lands on a cessation 
o| the services. J^ow, I cannot allow that 

the village Chowkeedaf is a Police officer, or servant 
of the State. Section 13, Re^. XXII. of 1793, enacts, 
t^at ‘All 'P^kes, Chowkeedar s, Pasbans, Dusattds, 

Negaiaps ffagees, and ether descriptions of vilfage 
watchmen, .are declared sqhject to the orders of the 
tfnregah.' He shall keep a register of. their names; 
apd 'upon the death or removal of any of them, the 
^laodovfners er' others to *whom the filling up ef the 
.vacancies shall belong, shall *^end the names of the 
persons whom thejt may appoint to the Darogah of 
the* juiriadiction, \bat they may be registere’d by him 
as above directed/ The next, section, describes the 
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parlicuUr duties these men as*e expected to perform, 
and ({rovides ' that *Pykes^ Pasham^ or other village 
watchmen, who ^hall not act in conformity with this 
section, shall be dismissed from' the station hy the 
. landholders, or other* persons by w 4 iom they are em- 
ployed, upon the req*iisition of the Magistrate ^ and 
shall be further punished as the law may direct,’ Sec. 
‘'These two section appear to me to recogtyze in Jthe 
plainest terms that these Pybes^ Pasbans, or village 

watchmen, are servants of ‘ihe larfdhoJders •or other 

• • 

persons by nvliom they are empFoyed,’ and are not set" 
vants of the State. At page 44 of the Fifth Report of 
the Select Committee on the; affairs of theJEast India 


Company, mention is marie of the above Regulalioei 
in the following words : — * The *Pasbans^ Pyhes^ and 
other description of village guards, who still have 
their subsistence from the^vilTage establishment, are; 
by the Reg«»lalion then above cited, placed under^the 
authority of the Darogah^ who* keeps a register of 
their nama/i^ and on la vacancy occurring in -their 
numbef, calls on •thje Zemindar — to whom .the 
privilege still appertaiiiF-**to 4 ill it up.’ And again, 
•at page 71 of the same Report, when treating of the 
Police Under the system introduced in 17^, we find it 
stajted, that * the village watchmen, snd such 3s 
remain undismissed of the Zennndar% -servants^are 
by the public Regulations required to-operate with 
the Darogah \ but a provision of this hature^ w^hbut 
the means of prompt enforcement, has not been 
atteftded with the desired effect. These extraeta 


show ttiat it was jxo% tho village watchmen only who 
uvere declared bound to obey the Darogahs, but sK 
the Zemindary servants, a? s^uch and if 4 he argu- 
ment be that a>*person who acts.as Zemindary 
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' servant, and as village Chowkeedar^ and holds lands 
for these services, becomes through tbe dTbove Regu- ^ 
lation a*Police ofhcer and servant*o{ the State, f#r pre- 
cisely the same reason any other Zemindary servant* 
must be a Police ofBctr and servant of the State, apd 
^equally iniiependc^nt of the Ze/>nindar who feeds and ^ 
employ^ him, 5»id remunerates hitft either with land 
or money, f feel no lieaiiation in coming to the con- • 
elusion, ^at when the persons here alluded to as« 
village watchmen perFprm, as in the case before us, 
the duties oi z, •Zemindary * Pyke and of a village 
Chowkeed<ir^ and hpld land ren( free, they are not 
Police officers of the. Government, but servants of 
the Zemindary establishment, and tlie tenure of the 
^atid is a service tenuie, that the occupant holds it, 
in lieu of wages for services to be performed to the 
prt)prietor, and flot, alleged by the Government 
Plea*der, .exclusively •for services rendereid to the 
Stftite, and for any services he may rpnder to the 
community of the Village; and, I believe, a separate 
•charge may be^egally made^/* And he Concluded as* 
follows . — “ I have no hesitation in holding that the 
'Chakiran lands, of which it is admitted the present 
•lands form a part, were made over to the Zemindars 
as a part* of their Malguza^y lands, and that conse- 
quently any one who holds a portion of these lands 
wittiout payjpg rents is bound to prove his right \o do 
so. In the* present case. the Defendant justifies his 
Agjit to rent-free occupation on the ground that he 
performs the duties of village Chowkeedar, But he 
has failed, in my opinion, to show that the lands were 
bestowed upon his predecessors Jor such services only ; 
whereas I consider the Appellant has shown good 
ground to establish the belief that these 'lands were 
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hrid exempt from payment of revenue, in consequence 
o( the holder rendering serviced to the Zemindar in 
coliectiiig the revenue, and that the exemption was 
hot made in consequence of the protection he is sup- 
posed to afford to the village community. For that 
(protection, I believe, as stated by Mr. Crooke^ the 
community are bound to pay in ^urdwan as well as 
in other parts of the country. Hence \ am of opinion 
that, on failure of the services which the *Chowkee- 
dar Defendant was bound to render to the Zemindar, 
and of which the Appellant was most arbitrarily and 
illegally deprived by the Commissioner o*f Police, 
the Appellant ig entitled to refsume his tenure ^ and 
I would reverse the judgment of the lower Court 
accordingly.*' 

As the value of the subject-matter in dispute was 
under the prescribed amount, Rs. 10,600, the Appel- 
lant petitibned Her Majesty, in Council for special 
leave to appeal against this decree ; and, in con- 
sideration of the important question^at issue, and 
also that ’otfi^er^suits were pending involving the same 

point; le^ve to appea'i was granted {a), * 

• 

.Mr. Rolt, Q- C., an <5 Mr. J,eith, for the Appel-, 
lant. t 

• 

„ TMs CMf is of considerable importance, as the deci-. 
$ioiv fn this appeal will govern a great mai^.other suits 
ip which the Government of Bfngal, Zemindars, Ta- 
loakdars, and rent-free holders are interested. Qpf 
broad propeaitbn b, that the land in question was always 
an integral portion. of the Malgusary land, within the 
Tohek of the Appellatlt, and held on a service 
(«> See case reported on this point, 8 Meore’s Ind App. caset, 
p. ^ * 
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Hentire; in respect of, which JTtf/ffei,* ^veirninent ^ 
revenue was assessed at the Decennial Settlement, 
ancl covered by that Settlement, as Gram Surunjamee, 
by the predecessors of the second Respondent, on a 
personal Service HjSilure to the for protec- 

tion of th^ ’ Zemindary by performance of certain 
duties. Raja LelanuHd Singh Bahadoor v. The Go- 
vetnfttent of Bengal (<*)• The onus^ that the second 
Respondent was entitled^ to continue in possession of 
the land without payment of re'nt, or rendering service 
to the .Appellant, la^J* «pon the gLespondents, who 
clainl the exemption, Maha Raja, Dheeraj Raja 
SHahatai Chund Bahadoor v. The Bengal GovePn- 
ntept, {h)- feet the Government rested their defence 
on the allegation that the land was at the time 
of tl^e Decennial Settlement, Tannahdary Chakeran, 
Of Police service lands,* within the meaning cf 
Reg. , 1 . of 1 793, sec. 8 , cl. 4. yet the decr.ee of the 
SudderCoMX^. declared* that it was not of that. tenure, 
but Zemindary Cdukeran, or service land, ’and the 
property of the Appellant, as Talapkdar* under B-'n. 
Re^. *V1U., 1793, sec. 41, and had been so held sipce 
the Decennial Settlementy on condition of performing 
services both' to the village community, as village watch- 
men, and to the Talookdar. If so,* and as the land was 
Zemindary Chakeran, and the second Respondent bad 
failed'to pftforip*the conditional personal service to the 
Tahpk4ar, on which the same'wes held, the Appellant, 
having^een arbitrarily deprived of those services, ought 
to have 'been declared by 4 he decree, under the l^sl- 
[fienUoned Regulation, entitled ‘to resume possession 

(«) 6 Moore’4 Ind. App. Cases, p. loi. 

•( 4 ) 4 Maore's Ind. App. Cases, p. 466. 
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of tlw^ lanris. ‘ The Government really had no interest 
what'ever m toe matter. 

•m 

« 

, Mr. Forsyih^ Q. C., and Mr. W, H» Melville 
for the Respondent! the Collector of* 
Burdwan. 


. The Appellant failed to make out his case, and he 
had no right to take possession of the lands ifl question, ' * 
such lands having a!wa3r5 been appropriated and held “ • 
as remuneration for services v^bich were wholly or in 
part Police* duties, and not solely person^ service to 
the^ 2 !^mindar,*dnd \i those services were discontinued*’ 
the Appellant had no right to resume the lands. On 
account of the nature of the services, on assessment * 
in respect of ih^ jumma^ of the liyids was made at the , 
time the Decennial SettlQmentft Upon the ;iature^ 
of the tenure in dispute Hiey referred to the 5th Rep. 
of Select dom. on the affaics of India^ in 1^812, 
pp. 44, 7.J, 198, 317, 319, 404-^ Wilson's Glos., 

voce. ^'Fyke'' and pp. 388, 591. Matrix, 

'Analysis, p. 513. Ben^ R^gs, 1 ., 1793, sec/.8i 
ol. 4; VIII., 1793» *secs. /36, 41; XXI 1 ^ I 793 t * 
%ecs. I, 13; XII., 1807, sec. ij XX;, 1817, sec. 21. ; 


*{th May, 
1S64. 


•The consideration of the appeal was reserved ; 

. 

judgment was now delivered by • ’ • 

• • *« 

The kight Hon. Lord KlNGSDOWN. • 


The question in this^ case relates to a small quantify 
of land consisting of nineteen beegahs and s^omteottahs^ 
in the Yalook of Gobindpore, This^ Talook originally 
fortntd part of the great Zemindary of •Burduan^ 
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aiid previously to’ its purchase by the appellant 'it 
had been granted in J^utnee by .one of the Rajahs of 
Bi^dwan, In the year 1852 itii^ was put up to sale^ 
by the Collector of the Zillah of EaA Burdwan^ under 
lilt provisions of Ben, Reg. Vlll. of 18 rg, io order 
to realize tT.c swnount of arrears of .rent due from the ' 
then Putneedar, T^ie Appellant became the pur- 
chaser, and entered into the receipt of the rents and 
profits of* the Talook^ and it must be assumed that, as^ 
Putnecdar^ he became entitled to the same rights in* 
the Si^bject-matter of* Jhe suit which wese enjoyed by? 
the ZeminSar, * * • 

At this time the lands now in dispute were in the 
Pp^sessixMi* of a person * named Ahmed Buksh^ who< 
paid no rent for them either to the Government or to 
the. Talookdar^ bu^ instead of- rent, performed cer* 
•tain services. What w^is the nature of those services* 
is ojjie of niatters now in question. Another* is, what 
is the character of ,the lands thus befd by these 
•services ; are thajt legally appropriated fgr the per- « 
formance of these services, ofc are they JSands which 
are the^ free and absolute property of the Tahookdar, 
and which he is at libVty to resume and dispose. of 
as he may think fit, either dispensing altogether witlt 
the services,* or providing from -other sources for the 
performance of these services if he be under ^ny 
oblfgatldh to •secure their perfot mance ? 

•On the* 11th of January^ 1855, the plaint in the 
present suit was filed, and the Collector of East Bur dr 
wan, aa representing the fjovernment, wdb made a De- 
fendant. The plaint insisted Uiat the lands in question 
were part of the Talcoh ; that the lands were what 
are*called Mdl Siurunjamee'^ or ''Gram Surunjamee” 
held for_ the^ performance of bgtncos personal to the 


39 ^ 


JovKisiieN^ 

MoOKSRJffB 

Tutf 

Collector 
• or 

East ** 
B CROW Arc 



S9 CASES IN im PRIVY COllNCfL 

^ f 

c*864<^ Z^mitfdar, for the protection of his propertj^ 
loyicrsHKN' A.hfned Buhsh had ceased* to perform' a-ny 
lloomjns services; and ‘^^t the PlamtiH had appointed 

Cq^bctor person to perform such services, and wa» 

pp t entitled to resume possession of the lands. 

0VKPWAN. * On the gth of January ^ 1856, the C^ollector of East 
Burdwan filed Ms answer, a^d ,he thereby insisted, 
that the land in question was not MM Surunjatnee 
(service land for taking care of the Mai or Zfeminddr^s * 
property), but Chakerats land* for the performance ot * 
Police or Chowk^edary duties j that the land being 
Chowkeedary Chakiran land, thfe Zemindhr has no 
pow^r to interfere with the jf^roperty as long as the* 
Policemen carry out their various duties.” 

The main issue raised between the parties, there*^ 
fore, was as to the nature of the tenure cm which the 

* » t 

land was held : the contention on the part qf the 
Appellant being that they* were of one tiescriptioni 
and subject* to the performance of no Government 
services*, s^nd the contention, of th^jjiespondent that . 
they were ^of •another description and subject to the. 
performance of no services to the Zemindar, Sbdrtly* 
bqfor'e the Colleetor pift in hjs answer, the Foujdary 
^Tourt ol East Burdwan had issued an order ** that 
a Perwannah be sent to all the Daropihs of this* 
jurisdiction, that the Chowkeedars under their con* 
tro\ be instructed not to attend to Zemmdary%A\xi\^s^'^ 
It appears that these Zemindars w^rd .entrusted^ 
previously to the British possession of //zf/rVr, asywell 
with tbe delence of the Territory against foreign 
enemies, as with the administration of law and th^# 
maintenance of peace* and order within their dis- 
trict i that for this purpose the^ ^were accustojped 
to employ nol only armed retainers to guard againsk 
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I hostile inroads^ but also a largfe force of *7aunahdars, 
or a general Police force, and other officers in great 
ttumj>ers, trader the name of Qhowkeedars^ Pykes^ 
and other descriptions, as well for th*e maintenance^ 
o( order in particular villages and districts as for the 
protectioit oF the. property of the the col* 

•lection of bis revenue, «ik 1 other services personal to 
the Zemindar, ^ 

''Air thes^ different officers were at that time the 
' servants of the Zemindar^ appointed by him and 
removable by him, and they were remunerated in 
many cases oy the enjoyment of land renl free or at 
a* low rent in consideration of their servites. • 

The lands so enjoyeci were called Ckakeran or 
^service lands. These lands were of great extent in 

• Bengal at the time pf the Decennial Settlement, and 
llje effect of that Settlement was to divide thegn into 
two cjasses * 

First. Tannakdary lands, which, by Ben, Reg. I. of 
1733, sec. 8, cl. 4, made resumable by th^ Govern- 
ment ; the Government taking up^n itseif^ftie main- 
tenance of the general Police fdree and relievin|f the 
Zemindar from that expet^e. 

* Second.* All other Chakeran ^\».nAs, which by Ben. 
lieg. Vlll. * 793 . sec. 41, were, whether held by 
public ofiicers or private servants, in lieu of wagea^ 
to be* antftxe^ ^0 the Malguzary lands, and declared 

'eesp^n^ible *for .the' public revenue assessed on the 
Zemir/Uar^ independent Taloeks or other estates, in 
•which they were included .in common with all otjjer 
Malguzary lands therein, 

*. It is clear upon the evidence, jnd in fact was not 
disputed at the Bar, that the lands in question are 
Ckakeran lands of ‘ the •second f lass, an^ it follows 
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m ** * * 

! ^ tl'At, if Kesufnable at all, th^ are resumabfe by the 

tovKisHSN Appellant ; and seooiidly, that if the services on which 

Mookerjhk . . 

V. * they are held are Police services at all, they ar<; the 

Co^KCTOR of Chowkeedars, or village watchmen. 

East • Zemindar had an hvterest^in the perforimnge 

Burowan. of the duties of the village watchmen, inasmuch as 
they protected his property ; but th^ public also had« 
a great interest in their maintenanfre, and in the peace 
and good order which they were employed ^o preserve,* 
and the Government, ’ as representing the public^ 
reserved therefore a strict coiUroi over them. 

Accordingly, various Regulations were passed for 
th% purpose •of enabling the Government to efiedt 
this object. Registers were required to’ be kej)t of 
the different persons filling, these offices in each* 
Zemindary, with a statement the funds allotted for . 
their support. The officers* themselves were made 
subject to^ the orders oP the Darogahy or Supermten- 
dent of the Police of the District. The Zemindar 
was required to remove them complaint of their 
misconduct* by tl^e Darogahy and, finally, they were, 
made removable by* the Magistrate on sufficient causfe, 
•But wc can find nothing in these Regulations wliicli 
lakes from the Zemindar the right of nomination of; 
these officers, or wliich deprives him o/ the power of 
b*mseif removing them and appointing other fit |)cr- 
Bons in their stead, and nothing which •cj’eprisres him of 
the right of requiring *from the* Chowkeedar 
services as he was bound by law or usage to reader to 
the Zemindar, It might. well happen that, •either by. 
long usage or by the*original contract, when the lands 
were granted, the village watchman might become.* 
liable, Tn addition to his Police d^uties, to the perform- 
euce of th^ir scrviops personal to the Zemindar y as 
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^the collection of his revenue and the Indeed/ 

the* rules laid down foi^ the Decennial Settlement 
appear to'^us to recognize the interests both ot the 
Zemindars and the public in lands of this descrip- 
tion. They were not to be included in the Malguzar^ 
lands for the^'^purpose of increasing the jumma^ be- 
^cause the Zemindars^ had not the full benefit of them ; 
but they were to be included lin the Malguzary lands 
.for the pufpose of* securing the assessment, because 
. in the event of a sale upon default of payment of the 
asaesscneift, it would be^important that they should be 
transferred to the purehasers under* the Government, 
with whom the appointment of the pers(^n whose duty 

would in part be to attend to public interests would 
•vest.* 



Thb » 
COLLBCTOR 
* or 
^ East 
Burdwan* 


Such being in our opinion the general law, let us 
look* at the facts of*this paticular case. It is found by 
the Ziflah Judge {a) that the^ duties performed *by the 
persons in possession of these lands, both .before and 
since the Decennial * Settlement, have been partly 
I^olice* and mindary ^ . as follows/ — Zemin* 

First (personal to the Zen^ndar). To collect 
» or enforce collection of rents ; .to guard Mofussil trea- 
. suries, and_ perhaps to* escort Mofussil treasures.^ 
Second (conamon to the village •community). To keep 
wajtch at nighty and to secure the harvests. Police; 
To piaiivUin . peace ; to apprehend^ offend&'s 

under the orders of the Tannahdar i to report cri-. 

• • • • 

min*a^* occurrences; to convey public money to the 
Sudder Treasury (this duty has ceased since the 
.Decennial Settlement) ; to'serve as guides to travel- 
lers. The Judge adds :—** I may^ add that it is 

notofious, and in my certain knowledge, that most of 
• % • 

, (tf) See antff p. 2 H, * 
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these liutjtes ,are at this time performed by the villa^^ 
TX^atcbmen in Burdwan^ 

r r 

Prom this finding their Lordships see no reason to 
dissent. 

But it may well ,be that although these ia^ds hnv,0 
been held by ^ the predecessors o{ the D,e(endant, 
Ahmed Buksh, 'and were held by him as Ckovkeedar, 
liable to perform services to the public as well as 
to the Zemindar i yet that there has bedn no legal' 
appropriation of the land for (hat purpose, and thaf 
the Appellant may be entitled to recover" the land, 
though he *may be under an ohligation td provide for 
thet performance of such services as a Chowkeedar id’ 
liable to perform for the public. 

The evidence appears to stand thus : — 

At (he time of the Decennial Settlement, though 
these lands were included i^ the Zemindary^ their 
annual value does not seem to have beeh taken^into 
account in* fixing the fumma. .This is consistent at 
least with the. hypothesis that tl^ were then appro* 
priated teethe payment: of some officers whom it would* 
be necessary for the Zemindar^ either for hi| owiMof 
fpr the public interest, to njaintain. We find that in 
1813, the particular lands in question were in this 
Talook held by Srishteedur, who is /escribed as 
TaMahdar, and they appear ever since to have 
been hel^'by persons succeeding hiifl,’in .the Same 
character. They were *not held as. ''Fannah^ry 
lands in the strict sense of the expression — laflds of 
that description had already been resumed by the 
Government— but as . Chowheedary lands : landl* 
appropriated to th% ihaiutenance of an officer who 
performed, and was liable to perform, duties ais a 
village watchman. Vy'e think that these' circum* 
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* • •' 

Stances are sufficient to, warrant the inference that th^ • 

lands in^ question were at the time of the Dectnnial joncismN 

Settlement ' appropri ated, and still a/e liable, to the Mooiaajat 

maintenance of such an officer, and that the Taleok- . Th« 

^ur has no 'right to take possession of them for his • or 

own purposes, ^and hold them, dfscharged of the 

obligation to which they are subject. 

On the other ha^d, it is established by the evidence* 

-fhat*the ^howkeedars in this district have always 

been accustomed tp perform service^ personally to the'* 

Zemindar as well as (’©•the Police, This (s distinct I/* 

stated to be the fact bjj Mr. Skipwith, the officiati,ng 

Collector in 1837, and by the Judge* of the Ztllah 

Court in the present case, and it is admitted by the 
• « * 

•Government We think, therfore. the order of the 

. Fcujdary Court in J>ecember, ^^5St forbidding the 

perfornnLatice of Zemindcfry^ services by iht^Chow^ 

keedafi was without any warrant in law. • 

Cases of this description must, as it seems to us, 

de{>end nfjainly if -not wholly fo/ their decision upon 

►the question, what was the tenure or character of 

tWte-'lands^ at the time of the Pecennial Settlemeht, 

*and how they were dealt with in that settlement. 

' * In this caiie the result, in oui*opinion, is, that both 

parties have msisted on more than they were entitle^ 

to. *One side has contended that the bolder of thesit? 

lands Is Ifeble«to the performance of none but 

• • 

‘’Zemipdffp duties; the other, that he liable to the 
perfornfiince of none but Police duties. 

. Under .these circumstanoes, we feel considerable 
..difficulty as to the course whici] we ought to take, 
we advise the alfi(inance of the judgment, we 
inhy seem to countenance the opinion that the 
GoVerament has the fight* to take • possession of these 

rx— 8 
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l?ndfl, and ‘io appoint a person to perform, as Ch 0 P^ 
general Police duties, to the exclusion of 
M«$xti>aE daiics to th.e Talooh and the TaloMar\ and this is 
Tii« f vety f.ir from being our opinion.. 

On the otht^r hand, ive think that we cannot advise 
UtiMWAM. reversal of the judgment, having regard to the> 

form of the pleadings, withcftit maintaining the^ 
position assumed by the Appellant, that these arc 
Gram Surunjamee lands, not liable to tht performance. ’ 
of any but personal services to the Appellant ; and* 
from this opinion also we disherit 

The state of the pleadings prevent us from reach- 
ing the real merits of the case. It is not for us t6 
say how these merits may best be reached. It may 
be that the Appellant having appointed a fit person’ 
to discharge the duties of villa^^e watchman, and to 
perforrti the duties personal \S> himself, may be entitled 
to recover the land for the pufpo«5e of its being held 
by the person so appointed, or it may be that the 
person Jo ^appointe4 may himsoK he entitled to 
iiove/ the land. On these points we give no opinion.. 
B^ft Oft the whofe, Jiaving^ regard to the^AppeUa^t 
being Plaintiff in the stfit, and having failed to* < 

^ake out the case ®which he set up, we think that * 

• « 

M shall best discharge our duty by humbly advising 
•Hei'' M^sly to affirm the judgment compHined , 
of.’ but without giving^ any costs, and to ^ecllre that 
landi in question are to ht considered 9fi 
priated to ttie makitenaOce of a Chowkitdar or 
vtliage watchman in .this Taiook^ and that the right 
of appointing such .hficer belongs to the 
aad ^that s«ch officer/ is habl/i to the performance pf 
fiuoh services to the. Ta/^eii/ar#as^ by usage* in the 
ZminJkr% of Smrimn^ * Chii^ii^iars hsire ' been 
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accustomed to tender to the tie:*nindai ^ and \o 
declare that the affirmance of .the judgment^ la 10 
without prejudice to any (if any) other suit whicli« 
the Appellant may think fit to instttule in respect to 
•the matters 'ill dispute in this cayse. 
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‘ The Zemindar of Y^ tiapooram Respondent.* 

m 

* X)n appeal from the Sudder Dewanny Adawlut at 
Madras. 


1m this appeal the question was one pi boundary, 
involving an issue whether certain lands wtii'ch had 
' been taken possession of by tlije Collector pf Madura^ 
^ ta await a judicial decision upon tjie title 'thereto, the 
s<ub}e€^ of the suit, bplo ge^ to the Zemindaiy of 


27th 8c 38th 
June, 1864. 


Disputes 
respecting 
the boun- 
daries of the 
Zemindarxe& 
of Yettia- 
pooram and 
Ramnady in 
the District of 
Madura, 
having led 
to acts of 
violence by 
the Ryois, the 
Government, 
ttvthe year 

183610 preserve the public peace, attaiched the disputed lands >nd 
took possession fdr the benefit of. the party^ to whom the laoflss 
should Judicially awauded. At and before the time of the goverp* 
ment taking such possession^ the Zemindar of Yetliapocram was in 
possession. certain lands adjacent to and taken as a part of the lands 4n^ 
dispute^ Tlie lands remained under ^tachment by GoveriMneni for 'a 
, period of^carly twenty years ; no steps having been taken regarding them 
till the yfcar i5i55, when the Zetnindat of Yetitapooram brought xm 


* Present ; Members of the Jud^tal Vommtitee , — 7"h6 Eight 
Hon. Lord ifingsdown, tho Master of the Rolls (the Right Hon. 
Sir John Romilly) and the Right Hon. Sir John Taylor Coleiiidge. 

dWssoV; : Xh*e Right Hon, Sir Lawrence Peel^ and the iSight 
Hqn. Sir James JV*. Colvi e. • 
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Ramnadj or t6 the Zemindary of Yeitiapct^ram^'- 
Disput(;s respecting tbe boundaries of these Zemin^ 
dartes, and suits respecting it, bad taken place 
between the Zemindars anterior to the institution of 
' the present suit. .. c ^ • 

The circumstances ot the case were these : — ■ • 

The Zemindary of Yettiapoordm^ ii) the district 
pf Tinnevelly^ was bounded on the porth and east by 
the Zemindary of Ramnadj in the district of Madura. 
The village of Budalapui^am, and another viljage in 
Yettiapooram upon ^Ihe north,. Join the vjllagn ’ of 
Paralachi^ \n' Ramnad y and the village of Mavaliodaiy 
and tMo other villages in Yettiapooram upon the east, 
join the village of Perunahy in Ramnad. The lands int. 
question in thia appeal were the northern lands alleged 
by the Respondent as bejonging tp Yettiapooram, in 
the village of Budalapuramy adjoining the village of 
Paralachi, ir Ramnad. Prior to the year i8ig, such 
lands inr question, waich w'ere mostly uncultivated, w^ere 
‘in the possession of the Zemindar of Yettiapooram^ and 
portion thereof werr from time to time brought into 
cultivation by the Ryots ^o\ Bu^a/apuramy and"' culti- 
vated by them as being within the limits of the village*. 
In that year a repiesentation was made to the Collector 
ol Madura by the Tahsildar of Ramnhdy to th^ 
effeit that the Rxots of Budalapuram had encroached 
upon lands to the extent of 5^0 kurukhdnis attached 


ftgatnst the Collector of Maduta dtid the Zemindar of Ramnadj to 
reaver po$ses9iDn of the land so formerly occupied by him, and for 
Ijtoiiieefie profits tbemof while in the possession bf the Government. 
AlthdEgh DO clear title in this suit was proved by either Zemindar ^ it was 
iwkl* by the Courts in India and affirmed *on appeal by the Judicial 
Cotefbltteei that the fact of possession of the lands by the ^emindar of 
before and at fhe time of the attachment by the Gavernmeot 
was, Id the circun»!»ta«ce^ evidencf* of title, and the Government was 
ordered te restore' the lands to him 
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lo village of Paralacki, and were proceeding to , 
cultivate them-; and upon that representation btfing 
communicated by the Collector of Afadura to the 
Collector ^of Tinnevelly\ the last-mentioned Collector.- 
on^he 26th oi^an^ai yy 1819, isisued* orders to the 
Zemindar of Yeftiapooraniy directing Inm to investi- 
gatf the matter and t*o submit a report thereon. An 
investigation was accordingly made, and the re^-ult 
of the inquiry was that the lands in question 
in this appeal remained in the posses-^ion and en- 
joyment* pf the Zemin^ctr of Yetti^pooranf, It ap- 
peared that the Ryots 0/ Budalapuram to 

bring into cultivation dive^rs waste portions of the 
land$ io questioii, and in the month of Januaryy 1825, 
a complaint was made to the Collector Madura^ by 
the Anyeen of Talook Kmmudaiy the Talook of Ramnad, 
in •which* the ^ village of Paralachi, is situated*, that 
the Z^indar of Yettiapooram had encroached upon 
2,000 kurukhams of iand attached to Paralachi\ 
and .upon such complaint being, made known to the 
.Gdllector of Tinnevelly, he deputed* a native Officer 
|ttadhed t# his collectoraj:e to ^proceed to the spet, 

^ and .hold an inquiry into ‘the matter, and ordered 
t\ie Zemindar Yettiapooram to send an authorized 
Vakeel to givd evidence and information before such 
» native officer. Orders were given to the peo[de of the* 
Zeminiary ^ of ^Samnad to bc^ present upon the spot 
cm iHt day of ih6 irquiry. The native Officer deputed 
to holtfthe inquiry arrived at the village of Budala* 
puram on*the 30th of March; 1825, and on the follow- 
• dng morning, in company with tbc Yakeel of the Zc- 
mindar of Y eiiiapaoram% proceeded to the lands which* 
yttre fhe subject ol ^he complaint. No person con- 
nected with the ZemiHdaty of Rathnad attended, and, 
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^ aft<r investigation, a report made by the Offif er, 
that* the lands v ithin the boundaries specified were 
under the enjoyment of the Zemiruiar of VeHia^ 
^Qoram. 

Ip the year 1829^ fiamasami Setupatiy the Zemindur 
of Rafnnad^ the late husband of the Appellant, pre^ 
feared another complaint, to the* Collector of Madura^ 
against the Zemindar of Yethapeoaram^ stating that 
the inhabitants of Budalapurflm had encroached upon 
3,000 kurukhams of land lying withiji tb^ limits of 
Paralachiy^^T\d ais^o that the iaKgtbitanls of Mqvaliodai 
had encroached upon ^yooo^ kurukh'Atns^ i>ing within 
tb*e limits of Perutiali, 

• • 

It appeared that arrangements were made bytthe 

Collector of Madura for the settlement of the disputes 

between the villagers of. Mavaliadai and Pertinaliy anct* 

with respect to the lands intlispure within ther villages 

of Budalqpuram and Paralachiy which were a^ne in 

question in this appeal, and* that the Collector of 

Madurd.'k^A sent a letter to the Zemindar of Ramnctdy 

stating ti*at arbitrators had been named by the Zemih* 
• • * * • 
dar of Yettiapaaram^ who would be opon^^the l^irda 

*in dispute on a certain day,, and directing the. 
mindar ot Ramnad^ia name arbitrators who should 
attend on his behalf on that day ; bfit he neglected 
io send such arbitrators, consequently no final settle- 
ment was effected. 

In the year ill34, proceedings were’ had with re&f^eet 
t0 thn lands in dispute between the villages of Mava* 
and Reranali^iWA such proceedings reswltedkr an 
avtrard beiag utstide by* Mr, Biaekimrne, Ihe.Colfcector** oft- 
Mqdura^, 0^ thje oi 4834, which awarded 

theJandaU^ the extenjl of 4016 kurukhams l0*belQi»g 
tathie Zemkfidary RamncCdy anil, in accordance Iwtb 
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^ such award, boundary stones were fixf^ between 
the* eastern side of the* Zemindary of *YeAiaffOaram ^ 
nnd the Zemindary oi Hamnad.* The Zemindar of 
Veitiapoaram was dissatisfied with Idr. Blackhurnd s 
award, %iid after divers proceedings in the Courts in 
India, was imcessful in getting tile same set aside by 
a decree of the Suddet Court. That decree, however, 
was reversed upon appeal by the Judicial Committee, 
.who- made An order* maintaining the award i 

• Shortly after the award of 1834, iu favour of the 

Zemif^dar of •Rdinnad, the claim to the lands iu 
questioh, which were* dot afferted.by such award, was 
«agatn set up, and the •disputes betvveejy the of 

the villages of Budalap^ram and Pafala^ht assuhned 
■ sd formidable a character that steps were taken, at the 
end of the year 1835, with a view to the attachment 
of fhe lands by th^ Government, and in the month 
of January, 1836, the* Collector of Madura, under 
instfuctions from the Board of Revenue, ajbtaChed and 
entered into po'isessioti of the lands, in order that the 
, public peace might* be preserved. * 

• ;At the time of the attachment by the Collector, the 
Zemindar of Yettiapooram wad, as he had been before, 
irt the .possession of*tbe lands in question. Tbq 

' lands remained under attachment for a period of 
about twenty years prior to the institution of the suit 
in wbicl\ this •appeal was brought, and the rents i(ere 
.pjtid into ihe Collector's treasury. 

.*Qn the 5ih of March, 18^55, Jagaveeta Rama 
Venkatmumra, the then Zemindar of Yettiapaetram, 
,*and the father of the Respondent, filed his plaint in 
tJse Civil Court of Madura against the Ccdlector of 

and the Appellant, the widow of Rama$ami 

\ 

: (tt) Set Case rtporfcjj:), 7 Moore's Ind. App ctses, 44t 
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^etupafi\ tleceased, whereby, after stating the bbun* 
daries of ¥he * lands, and geOf^rally to the effect that 
the ssame belonged to the Zemindary <A Yetiiapooram 
and that, his ppssession thereof had been interfered 
with, the Plaintiff prayed that the Court would put 
the lands in his possession, and recover for him from 
the Defendai ts 'the amount of tirva of ttie lands ^ 
collected during the twenty years of attachment. 

The Collector, by his answer, ^stated that the* sun*, 
plus profits of the lands claimed, after deducting . 
necessary expenses, amounted tcf Rs. 6,096. ,8. 2, 
and that he was» ready to *p«y that amouht, and 
to give up |he lands to the. party in whose favoun 
the* Court migTit give judgnr^ent ; and it was submitted 
that, as the attachment was made solely in order\o • 

preserve the public peace, one of the Zemindars ought , 

* • • • 

to pay his costs of the suit. 

The amswer of the Appellant, in substance, was, that 

the lands did not appertain to the Plaintiff^s Zemin- 

dary\ nor were they enjoyed hy him j that the land? 

weic in t^ Appellant's enjoyment, as could be pfoved. . 

by evidence ; lhat*th^ lands were marked off froih the 
* • • 
Plaintiff's Zemindary by (tanks), dug as boun- 

^dary marks by the people of Ramnad\ that the dis- 
turbances were caused ^6y the Plaintiff, wh^, in the year* 
1819, and again in 1832, neglected to send arbittatdrs 
to 4 be land; in dispute. That, amongcf othar <)ocu- 
ments, to shuw that the lands appertained ^.to 
Patalachi, there were particulars of an attac^ent 
by the Court, and also a Bill of sale at auction of, 
certilin of the lands as (jarl of that village. ^ 

The Plaintiff in Jiis* reply, so far as respected thfe 
answer of the Appellant, pleaded, that the lands <aued 
for did not appertain to Paralaihi^ and that they were 
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wvcr enjoyed by the Zemindar of HamnaS, but were *^4.* * 
• in ihe enjoyment of the Zemindar of Yettiapooram up « 
to the time of the attachment ; thal the Uranis were ^ Zeihndar 
not^dug by the Zemindar of Ramnad as boundary RAUMAHi 
marks ; • that , the disturbances were caused by the « Thb 
Zemindar of Jiamnad^ and that it* was 'the fault of that 
Zemindar that tRe dispute had not l>een settled by Yittia- 

• •ROOEAM* 

arbitration ; and denied that the particulars of the 
^ttachment^and the fiill of upon which reliance 

was placed in the Responde 1 M^ answer, were of use 
in support of his case. 

The iolloying points* (or proof avere recorded by 
the Judge of the CivU Court of Madura. The 
Plaintiff to ^ prove his rigfit to the lands mentioned 
,in ihe plaint, and his enjoyment thereof, either at the 
time of their attachment' by the Government in i835> 

' or for any period knmediately preceding it. The 
second 'Defendant to prove her right to th% lands 
mentipned in the plaint, and her enjoyment thereof, 
either at the time of their attachment by the Govern- 
ment In 1835, or for dny period immediately^ {^receding 
It Tbe first Defendant (the Collector) to prove, that 
•he is bouisd to make good to tiie party obtaining* a 
favourable judgment the b*alance of the mesne profits 
'collected during the time of tRe drear attachment, 
and no further *sum. 

The Pla}ntifl'3 ^ase was established by thf produce 
,tion of attested copies of docuqients in the records of 
the *CoUectors bf Madura and Tinnevelly, which 
comprisied the communications and documents relating 
to the disputed in the yeai% 1819, 1825, and xSig, 
'hereinbefore referred to, and*. also a copy of a 
'Punehoyat decree, d,ted the 24th of May^ t 7 ^ 4 > 

X~9 * 
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snvarding the^ands within the disputed boundai;ies ‘ to * 
‘the Zemindar of Yeitiapooram^ The Appellaot ton* ' 
defed’, among other documentary evidence, divers< 
Cttdjan measur^ent and other accounts alleged <> to 
relate to the lands in question, but they were (ejected 
by the Civil Court ' as being unauthenlicated, and 
there being no proof as to ti.eir genuineness. ‘ 

Several witnesses were examined, and a plan show- 
ing the lands in questioalMnd aIso< the lairds on^ thq 
eastern tide of which were awarded to 

the Zemindar of Ramnad by Mr. piack^urne, in 
1834, and, marked off by boinTd ary stones placed by 
him, as herej^ibefore mentioned, was called for by the 
CiVil Court. *^From an inspection of that plan it 
appeared that the boundary stones were so placed* as^ 
to mark off the eastern lands awarded to Ramnad 
from the lands in question whicli* belonged to Yfttia- * 
pooram. * ' » 

On the ,30th of July, i860, the suit came yn for 
final hearing before Mr. R. R. Cotton, the Judge of 
the Civir* Court, and, that Court* made the following 
decree : — That, the first defendant (that CoUectot) . 
do make over to the Plaintiff the land wi dis{>ute, 
’and under attachment, together with the net reve- 
nues of the same, in* deposit, from the 'time it was 
taken possession ’of by the GoveAiment to the 
fresent date ; and that the second Defendant (the 
Appellant), as the admffted originaton pf ^he attach- 
ment and consequent cause of this action, ‘db pay* her 
own and first Defendant's costs, as well as ^ose of 
Piaintiff, on the amount, decreed." In gfiWng judgv 
ment, the Civil Court* stated that, in addition to the*- 
documents tendered as evidence by the Plaintiff and 
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th^ second Defendanti which were rejectedj as herein- • 
before stated^ the Court discarded the whole oT the 
orsd testimony as mo^t unsatisfactorjr and unworthy 
of any .reliance being placed upon it. The judgment 
tfhainly proc^edecLupon the fact bf thne possession and 
enjoyment by the Zemindar of Yeitiapooram of the 
lands in question up to the attachment by Govern- 
pent, as islablished by the PlaintilF^s exhibits, and * 
.upon the fact that, although there had been disputes 
about th^: lands between the* Zemindar of Ramnad 
and the Zejnindar Vetiiapoara^t in the year 1819 
^and subsequent years, J:he Zemindar oi Ramnad had 
always shrunk from an ^investigation Imo the alleged 
liti&;''and the Court stated as their opinion, that the 
second Defendant (the Appellant) bad entirely failed 
to establish the faot of her having any legal title to 
Ike laifds in question. * • 

Ay appeal against this decree was m^de to the 
Sudder Dewanny Adawlut at Madras^ and on the 
15 of July^ 1861, •that Court, ^consisting ^ Messrs. 
*jy. Z>. Phillips 'and H. Frere^ pfonounceSl a decree 
afi^rming the decree of the Civil’Court, and dismissing 
appeal with costs. • • ^ 

The present appeal was brought fiom this decree 
of affirmancef. 

HSir ’Jlu^ Cairns, Q. C., and Mr» tontifex, 

, appeared tor the Appellant ; and 

The Attorney-GeneraJ (Sir R- talmer), ^and 

Mr. W'. H, Melvill, for the Respondent. 

• 

For the AppelianF it was contended, first, Uhat his 
claim to» the land Vas sufficiently established, and that 
the ^ Respond«ipt had not prov^ his title ; secondly,. 
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tf 

^bat as evi<^ence adduced by him bad been impropedy ' 
rejected by the Court below, the case ought to be sent 
back to India for further inquiry, as it would be a 
denial of justice to uphold the- Sudder Court's decree 
in such circumstancesl . « ' 

On the part df the Respondent it Was insisted, that 
the lands for many years prior to> the attachment 
' by Government had been in possession of |he Zetitin~. 
dar of Yettiapooram, and that the case presented to. 
the Court below was such as to afford a strong pre- 
sumption of title in the Respondent, who was en- 
titled to be reinstated in the possession of the lands, as„ 
the Appellant*' had utterly failed in making out any 
right or title of himself, or any preceding ZfmtWar, . 
to the lands, and that all that he had done for years was 
simply to object to the Respondent’s possession ;«and 
it was submitted that, even *assuming that neither of 
the partie^k had shown a good title, yet thad the 
Respondent, as being the occnpier of the land at the 
time of Ae Government attachment, was to be pse- 

sumed the* owner, and entitled to possession. 

• • 


. The Right Hon.*Lord ^INSDOWN. 

This suit was insfuuted for the purpose of esta- 
blishing the right of the Plaintiff to certain lands 
vfhich he .said belonged to his Zemindar^ of** Yet^ 
tiapooram. The result' of it was, that ' neither -the 
Plaintiff nor the Defendant could make out any clear 
title, and the Plaintiff was only able to establisjj that he. 
half had possession of, the property at the time of, anti 
prior to, the attachment by the Government. Under.- 
these arcurostances, the Civil 5udge thought that the 
best course to be adopted w^s to restore possession of 
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* tb<u lands to those from whom it had originally been , 

taken. • * * 

Ifc was an uncultivated district, lyi.ng between the 
ZemiHd<iries of Yeitiapooram and Ramnad ; and it 
would seem^ljat in the year i8i9,*the Ramnad Zemin- 
dar complained that, although the land in question 

* belonged to her vilFage of Paralachi, it had been 
encroached upon by the Ryots of Budalapuram, a 
village belonging to Yeitiapooram, to the extent of 
S50 kurukkams^ An inquiry was ordered by the 

. Collecfqi* of Madura, result oj wbich^appears to 
have shown that Ryots ^ were only doii^ that which 
they bad always been accustomed to do. ^ * 

further steps were taken, and the party com- 
plaining seems to have* been satisfied that there was 

• no sufficient case, aqd the lands in question continued 
tp remain in the possession and enjoyment .of the 
Zemifdar o*f Yethapooram. In the year 1825 another 
complaint was made to.the Collector of Madura, by the 
Zemindar of Ramnad, of another encroacbnjent upon 
■land belonging to the village of Pare^achi.' Kn Officer 
v^as depjited to make inquiries^. ' He proceeded lo.the 
village of Budalapuram^ and commenced an invest!- 

*. gation. Notice was given of Uie purpose for which 
lie had arrived, but no one attended on behalf of 
the* Zemindary of Ramnad-, so that the Officer w^s 
obligftd t^ go,Iway without hearing anybocfyinsup- 
**. port; the complaint. 

TbAre is no reason to doubt that at this period the 
.lands were occupied by the Zttnvtdar of Yeitiapooram. 
.. Hi 1829, a complaint was again made by the';^«is«»i- 
\dar of Ramnad of encroachments* on bis territory, 
and •again, althoqgh he received due police, be 

• neglected *to proceed ’with his com^tint. Then 
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in the year 1834, proceedings were bad with * 
refei^nce to the ekstern lands, and the Zemindar 
of Ramn0d appears to have abandoned all claim§ to 
the northern lands. Mr. Blaekburne then makes his 
award in favouT of' the Zemindar^ of Ramnad^ an*d 
the Zemindar 6^ Ramnad on this revives th*e dispute 
as to the northern land, and thereupon the lands were 
attached by the Government in P836, anc^ have $ince 
remained in their hands. These facts, in our opinion^ 
go to show that 101836, at the t 4 ma when, the lands 
were attached by the Goveriynent, ha^ long prior 
thereto, the;^ lands in dispute .were in the possession of 
the Zemindar of Yettiapooram, We think that the 
title of the Respondent must be preferred, and^tbeir^ 
Lordships will, therefore, advice Her Majesty to 
dismiss his appeal with costs. 
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'* On appedl from the Sudder Dewanny Adawluf 
at talent ia. 

JLN this caise leave *10 appeal had been»granted by 
•the Judicial Committee* in December^ upon Ihe 

terms of the Appellant igiving security in the sum Upon spe- 

jm ^ « o applica- 

oi costs, in case the appeal should be tion, permis- 

dismis«ed. This sum was deposited with the Registrar “a* 
of (be Privy Counciir and the transcript of the record 

• * j f r » i860, upan 

transmitted* from india. The Respondent lodged his condition of 

prinfed case; but the Appellant, althoogh served depwSfng*"* 
with peremptory notice te lodge his case, took no step Registrar of 
to* bring the appeal to a hearing.* ^ the Judicial 

, In 4 hese circumstances, . • ^ 

for the RespondAut, * , wm"o^f^;^3TO, 

Moved * to dismiss tlie appeal, and for payment of *The*^ record 

• , was trans- 

* Present : Members of the yvitcial Committee , — The Right mitted from 

Hon. the Lord Justice Knight Bruce, the Right Hon. the Lf^rd the Respon- 
Jiistice TuAier, tl;ie Right Hon. Sir Edward Ryan, and the Right dent brought 

Hon Sir John 'r. Coleridge. • in his printed 

• • case, but the 

The Right Hon. Sir I awrence Peel, and the Right Appellant^ ‘ 

Hon. Sir James W. Col vile. though 

- , served with a* 

* peremptory 

notice, did^ not lodge his Case or take any other step in the matter. 
In such circumstances, on application hy the Respondent, the appeal 
WAS dismissed,^ and the Respondent s costs directed to be paid out of 
the sum deoosited in the Council office, the balance to be returned to 
(he AppeUam. 
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1864. jihe Kespondent’s costs out of the ;C300, depo.'-itecl with 

GouTliloi'st the Regisft’ar of the Privy Council ; and . 

Dhia Their Lordships ‘made an Order in those terms, 

Khajar directing, the residue of the sum, after payment of 

Aboool * 

Gunnbe. the Responiient’s cosU to be paid over, to the 
Appellant. 

The Respondent’s costs were taxed, and the 
residue of the £300, paid to the Appellant’s Solicitor. 


Pakala Balakristnama Patrulu 

. « AND * • 


... Appellant, 

• c 


Sree NarainA Mardaraz Devu 

AND BETWEEN 

Pakala Balakristnama Patrui!!) 

• • 

. AND 

Sree Ni^AiNA Mardaraz Devu. 


Respondent,* 


. Appel lain, 

I 

... Respondent.^ 


Op appeal froth the Sudder Dewannv Adavihit\ ■ 

* at Madras, * • 



In the dis- 
trict of Gan* 
Jam, situate 
in a remote 
part of the 
^ msidency 
* of Ha 4 P 4 s, 


the adminis- 
tmtioh of 


These appeals were brought from two judgments 


oi the Sudder Dewanny Court at Madras^ whicd 

^ Present ; Members of the Judicial Comm%tieey--^\\kO Right 
Hon, Lord Kingsdown, the Master of the Rolls (the Rigl^ ' 
Sir John Romilly), and the Right Hon. Sir Edward R3*an.* 

The Right Hon. Sis Lawrence Peel, and the Right 
Hoa^ Sir James W. Col vile# •• 


jastieo is by 

the Act df the L^^Iative Council of India, No* XXIV. ef 1839, vested 
in an Officer tailed ^ ThC Agent of the Governor of Uadrasll who exer- 
cim both judicial and revenue authority within the district?. The Court 
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cbnSrofied two previous decrees made by the Agent oC * i85«. 
the Governor of madras at Ganjam in the Pre« • Pakala 
tidbtidy of Mhdras, ih suite instituted before that 
Agent. • * ^'atewlu 

* The first suit ws(S brought by the Appellant against * 
the Respondent and one Sree Ramachandra Manasing 
Saffia, since deceased, in which he claimed under a ^ Dbvu. 
Bond, ones fourth *part of the Talook of Aragada, 
belonging to the Respondent, with mesne profits. 

This pit* was • ditmis^ed on the ground that the 
instruoKnt .under which the Appellant claimed was 
^obtained by intimidation exercised by^sneans of Ais 
official position, as chief manager of the Agent’s 

• Court at Ganjam, from the Respondent under pres* 
sure and without consideration ; which decree was 

‘ confirmed on appeaP by the Sudder Court at Madras. 

The second suit, instituted by the Respondent 'against 
the Appellant, sought to set aside and cabcel a Ra~ 
mnamak, or compromise of a suit between the Appel- 
lant and Respondent! By the decree of t^e *Agent of 

• the ,Gpvernor at Ganjam the Raamamah was, in the 
.circumstances, declared null and void, and such deeVee, 

was upon appeal affirmed ‘by the Sudder Court. 

' , When the jtransactions in qubstion arose, the rela- 
tions of the p'arties stood thus The Appellant was 

• 

t re 'established is not subject to the Madrhs Regulations applicable to 
pfdinary Tribunals. In these circumstances, it wAs held, that it was 
not to .be expected tha^ the proceedings before such a Court should be 
conducted with all the attention to technical rules observed in the 
lar Courts in Madras^ and therefore, that it was sufficient if the proceed- 
in|^ had been such, In point of form, as to enable each party fairly to 
bring forward and establish his case, and the decision %f the Agent con- 
sistent with law and justice. • 

A RMinmmah to compromise suit, and a Bond arising out of 
same transaction, recognising e right in one-fourth of a ToMok^ declared 

null and void, is having b^n obtained by fraud sand intimidation by the 

Manager of thg Agent’s Courts at Ganjam^ who used his official character 
a» a pressure .upon in difficulties in that district, to effect 

from him the execution of such^instrumentP. 


X-^io 
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the chief * manager of the Agent's Court at GaiftfUfi.* 
The' Respondent vt'as a person in high position, the 
Zemindar of the Talook of Kallikota and Aragada^ 
•residing within the jurisdiction of the Agent's Court. 

The administratioln of justice in fianjam, a District 
situate in a wild* and remote part of the Presidency of 
is, uuder the Act of the' Legislature of India,' 
No. XXIV. of 1839, vested in an t Officer called "The 
Agent of the Governor of, Madras," before whom 
the suits out of whidh these appeals arose were 
brought. . • 

The evidence with respect to the execution of the 
ahove-mentl^ed instruments, and the questions raised 
by the appeals, are sufficientiy stated in their ^Lord> 
ships' judgement. * 

The Attorney-General (Sfr R. Palmer)f an<f 
Mr. F. y. C. Millar, appeared for. the* Appel- 
lant in both appeals ; and I 

SIvfJIugh Cairm, Q. C., and Mr. A. S. Ayrton, 
for ihe Rt^pondent 

‘Their Lordships* judgment was pronounced by • • 

■ < 

The Right Hon..Lord KINGSDOWN. 

. • 

These appeals arose out of certain transactions 
‘which have taken place between, the Appellant and ' 
the Respondent, in tl^e District of^Gatyam, within, 
the Presidency of Madras. ' ' • • ’ 

Ganjam is situate in a remote and wild part of that 
Province, and is governed by an officer tailed the 
Agent of the Qovernor of Madras, who appears'tp 
exercise both Judicial and ttvenue authority withih 
the district 
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• The Courts of Justice there are not subject to the^ 
^ rules prescribed by the. Government Rbgu)^ti6ns for 
the guidance of the Tiibunala itr more settled •and 
civiKzed parts of the country ; and, under duch 
circumstances, it is not to be required or expected 
that the prpceedings should be* conducted with all 
the attention to • technical rules which might be 
reasonably demanded* from Courts differently con- 
stituted. It is sufficient if the proceedings have 
been such, in point of ^form, as to enable each party 
fairly to ^bring^ focward and establish his case, and 
if the' decision appeafa to be consistent with law and 
justice, * • 

In the year 1855, the Appellant Af&s the chief 
m^jiger of* the Agent’s Court at Ganjam. His 
brother held the office of Moonshee to one o( the 
assis^tant Agents. ^ 

. The • Respondent is Vk Zemindar of wealth and con- 
siderjible position within the District* He seems at 
this time to have been a very young man, and to have 
be.en acting in the m^inagement of his affairs igider the ' 
advice of his uncle, Sree RamacRunder Mmasing^ wba 
lived witji him in bis palace. * * • 

The questions in the^e two* appeals are, wheCheig 
certain instruments executed by the Respondent ia * 
favour of the Appellant were obtained from him fairly 
pr wero the result of fraud and intimidation practised 
on hfm bjTthe /Tppellant. 

' The. facts appear to be theie i— 

In the year 1854, the Respondent purchased at a 
Ipubiic auction, the Taloo^ of Aragada, The pro- 
perty was put up for sale by • the Government in 
consequence of the failure of {he* former Talookdar 
to ffiake payment^ of the revenue due from him.. 
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Tbr purchaise-moaey paid by the Respondeat was* 
Rs. 1,51,000.' ^ ^ t 

111,1855, 'vas agreed between the Appellant 
' and the Respondent that the Appellant sheadd 
become the Manager of thie Talooh on behalf of 
tlie Respondent. The Appellant , alleges, that the 
(dfer was made , to him by the Respondent.and that 
he accepted it, and gave up his situation under the ' 
Government in order to take thi^ office, but that 
when in the year 1856, he came to take*possessioa ' 
of it, the Respondent •refused to appoint him ; and 
for this breach of his agrpcment the Appellant 
demanded OOmpenshtion. * 

The Respondent alleges, that the offer to become* 
Manager of the Talook caifle from the * Appellant, 
who represented that he was. not willing to con*' 
tinue in the service of the Agent; that be, the 
Respondent, accepted the o$er, but afterwards de; 
dined Co employ the Appellant, upon tdro grot^ds : 
first, beca'use he did not co.mc to undertake the 
' duties of his office until, in consequence of bis 
delay, thA Respondertt bad been obliged to engage, 
another Manager ^ and, secondly, because he* Had 
^scbvered that the Appellant had given up his ‘ 
> (^ce under the Government, not for the- purpose of 
entering upon the management of the tTTalook, but' 
from apprehension that be would be turned out of his 
pltee under the Government for mistoadAct •and 
corruption as soon as his principal, prHo. had been 
for some time absent from his office, should mturn 
to it. 

Ilf order to recover ^ dam*ages from the Respondent'^* 
for his alleged bi;eaoh of contract, the Appellant 
instituted a suit against him iif the Civil Couif of 
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Xfanjam, in* the month of 

‘ Defendant put in a plea denying all claim on the part 
of the Af^ellant. 

^^othiag further appears to have been done in this 
suit, which in the present record is termed suit No.* 
of 1857. • 

In a f6w months afterwards, in April, 1858, the 
’ Respondent and his uncle were accused of having ill* 
u,sed ^ a na^ve called Madhema Dalai, and ^on this 
charge they were both arrested and placed in custody. 
On the,i8th qf May, i8g8, while they were thus 
' in custody, ^he Respoodentj,executed two iitstruments, 
the validity of which i% the subject o^be presept 
dispute. . 

^ Thn one related to the settlement of the suit, No. 29 
of 1857, and professed* to be a compromise of that 

* suit. , ft is termed ^•Razinamah, and.is in the form of 
a, memorial presented t J the Court in the suit*by the 
Defei|dant, and assented to by the Plaintiff in these 
terms The Defendant begs to represent that as 
the. Plaintiff in this«suit bad entered into an;|micable 

. attlement, I agreed to pay bim^ « eight days /rom 
jthe' d^e, hereof, Rs. 5,441!, ntade up of Rs. 3,790, 
the, amount claimed; ot*Rs. 1,380, for nine months 
*4nd six dayh from the date of the plaint, &c., the i3tb 
August, 1857, *to the present date, 'at Rs. 150 a montu ; 
and* of Rs. z\ik, the value of the stamp for the ptaiiih 
and odier dbsts.* Further,, under the conditions entered 

* »otO'*h)t me/ to* continue paying to the Plaintiff for tus 
life, af' Rs. 150 a month, in consequence of my having, 
effected dtis removal from the office of Manager M 

. tBo Agent’s Court, 1 agree to ppy to the Plaintiff for 
bis life, on or before, the 19th of every consecutive 
month} Rs. 150 a month, from the 19th instant, wifb. 
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t. 

out regard to* the service held by the Plaintiff or any ^ 
• busii\es8 carried on, by him. * la the event of my not 
paying the same the Court is at liberty to collect die 
^ount by enfdrcing this Rannatnah, and pay it t» 
the Plaintiff, further, I have undertaken to' pay my 
own costs. I, .therefore, request £be Court^ will be 
pleased to bold diary proceedings accepting this . 
Raattutmahf and directing the payment of Rs. 
5,441}, being the plaint amount and others afore'* . 
mentioned, and of Rs« 150 *a>month, by me to the . 
Plaintiff for his life. The Plaintifr Begs tb say that 
as I have ‘agreed lo the conditidns above-nentfoned, I 
request the^Court will enfotce the same.— 18th Qf% 
May, 1858." • 

The other instrument is called an “ InstallhAit • 
Bond,” and is in these words:— ” Instalment Bond 
executed by Sri Sri Sri Ngtrayana Mardaratt Bevu, 
Zemindar of the Talooks of Kallikota and AragadA, 
to Pakald Balakrishna Patrulu, on the 1 8th oi^May, 
1858. paving sold to you for Rs. 42,000, one fourth 
share of>*tl»e Talook* ol Aragada, which I have pur- 
chased in auction, and received from you the sum pf • 
.Rs*. 23,125, out of th€' said purchase-money, Both of us« 
now enter into the following settlement, i. e. that,- 
the sale of the one-fourth share in question should be' 
cancelled. That on this condition I should pay you- 
fes. 29,000, according to the instali»ents ^herqunder 
specified, and obtain seceipu from ^ou. And that 
in the event of my paying the money withoutJfdAure' 
of instalments, and taking receipts from you, naither 
you, nor your heirs, shoufd ever and on anjf groun^ 
claim the portion •of the Talooh from me or my heirs. . 

1 shall, therefore, pay you the said amount accord-' 
ingly and take back this doeumeift. H 1 ^ail to pay 
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, llic money according to the instruments, h shall re- 
ceive from you the balance of the sale amount^ get* 
the. subdivision of the Talook registered, and deliver it « 
over to vou with the past produce. Thus I have of my 
free will and consent executed this instalment Bond. 

-fc- * • • 

" Amoiint to be paid in eight days . 

from the date .hereof is . . Rs. i8,oeo 
Ditto to be paid in six months ^ 

trorit the date hereof is . . Rs. ii,ooo 

• ^ * * Rs. 29,000.” 

A third Instrument was executed, whieb was and 
'acknowledgment by tife Respondent^f the terms 
contained in the papers* already stated, and an en- 
gagement to abide by, them on bis part, and was as 
follows ” Nadava Sunnud (Deed of acquittance) 
executed by Pakala Balpkrishna Patrulu to Sri Sri 
Sri ^ Narayana Mardaraz Devu, Zemindar* of the 
Talooks ol .Kallihota Aragada, on tlie i8lh of 
May, 1858. As you have sold to me, Rs. 42,000, 
.one-fourth share of Tolook 01 Aragada, iwhich yoa 
haVe* purchased in auction, and .received from me the 
sum of Rs. 23,125, out of the 'purchase-money, I liavf 
this day, as- desired by you, become friend to you, and * 
entered intd^he following settlement, i. e. that the sale 
of* the one-fourth share in question should be aji- 
celled. That 'you should pay me Rs, 29,000, accorS- 
ing to the.iii$^almeuts hereunder specified. That on 
paymut to me of the money according to the instal- 
ments, and obtaining receipts from me, 1 should forego 
•my. rignt to the said one-}ourtti share ; and that ^ith 
respect to my allowance, provision.having been made 
the Razinamah, 'filed in suit, No. 29 of. 1857, 
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I should have no other claim against you. Having' 
acceded to these conditions, I have*execated this deed 
of acquittance. ,On payment of Rs. 29,000, according 
to the instalments fixed, I Shall returi} to •you the 
instalment Bond yob have this day executed to me, 
and neither myself nor my heirs shad for evdr, and on 
any ground, claim from you or yeilr heirs for the said 
one>fourth share. Thus I have execute^ this jdoed 
of acquittance of my free vdll and con sent. 

" Amount to be paid in eight days* . . 

from the date hereof is ' *• . Rs. i§,ooo> 

Ditto to be paid in six mpnths 
• from tfib date hereof is . Rs.^ 1 1^000 


* Rs. 29,000” 

ft will be seen that by the instalment Bond a 'Sum 
of Rs., 18,000, was to be paid in eight dqys from thb 
date thereof. This would be on the 26th of Mayl On 
that day the Appellant and his* uncle were discharged ^ 
out of tht,custody on depositing R» 1,000, and entering 
into an dhg&gemept to appear in person to answer, the ' 
diaigbs against tbein when required by thwGoveVh** 
ment. Fourteen days afterwards the Rs. 18,000, were . 
paid by the Respondent to the Appellanf. It is fit to ' 
observe that there il no direct evidence to coniyect 
tte discharge of the prisoners with the. exepution of 
these instfuments and the payment of this money} but . 
the coincidence is certainly remarkabid, an*d cons^er<* 
ing the situation which had been held by the Re> 
spondent and the situation which was still heli^ by his* 
brother, it is difficult to believe that the release of the . 
prisoners was entirely unconnected with the trans*’ 
actions which had then taken , place, or that the 
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'Appellant had not something to do wilh^ their disf- 
^ cbdrge. There seems to*have been no reason why, if* •Pakala 
the accused parties were entitled to be discharged on ^ ^iama 
their own recognisances on the 26th of Jlfay^ they should Patruljt 
not have been equally entitled to be released on bail 
when the charge Was first made against them, instead •maroaras 
of being* expase*d to the inconvenience, and, what 
they seem to have felt much more, the degradation 
.and outrage on theilr personal dignity consequent upon' 
their arrest and imprisonment. 

These 4nscrumei1ts were of a character in them- 
selves tb exaite suspicion, particulaily when executed 
«by a person who at the time was under djjjsess. ^ 

The suit, which was ^compromised * by the Razi^ 

• kltiffinkf had not been prosecuted. If the facts alleged 
by the Respondent were true, he had a complete 
answer to the demhiid. He had up to this time 
denied all liability to t!ie Appellant, and yeP by this 
dc^uftient he submitted to all the demands of the 

^Appellant in this suit*, and engaged to make pay- 
ments and incur Sbligations to the ^[^llant far 
bpyond anything which any Co^rt* of Justice {could 
»lidve awarded to him if he had established all* his 

^ 0 • 

. allegations. « 

• When this Razinamah waS^ presented to Mr. 

Th^rnhill^ the Principal Assistant Agent for regis- 
Iratiqpy he seegis to have been so much struck by its 
> extreme improt^idence that he, ordered the head of the 
*polide^ 1 n Ganjam to see the Respondent, and learn 
.(rom film whether it really was his spontaneous act. 

* JiUis wts on the igth of * it/^iy, and notwithstanding 
; a certificate from the police office/ that be had seen 
'the Appellant, who aeknowledged that he had acted 

from* his pwn freeewtil, Mr. Thornhill required the 
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personal att^odan’ce of the Appellant. The AppellaDt 
. accordingfy^ after some remonstrance, attended, and 
was Examined, and*' after this the Razinamoh was 
allowed to be filed, and the Rs. 5,44 if mentioned in 
it were paid* but Mr. Thornhill seems stilKto have 
been far from Isatished, for the order for registratioh 
was in these “termi.: — ** 22nd Jnhe^ 1858.' — The 
Zemindar liaving personally appealed before me and 
a.ssured ‘me that he agrees to th^e term% this 
namah may be filed , but the settlement as to the 
filing of this Razinamah being very .dubious, it can- 
not burden, the estate with iMc allowanpe after the 
death of lhe‘ ^em in da r.'* t 

The effect 6f these acts pf recognitior^ we will 
*con.sider when we have dealt with the case aa to ttie , 
instalment Bond. 

With regard to tKe instalmetft Bond, it seems< that 
the Respondent refu-sed or neglected to pay the 
instalment' of Rs. 11,000, which, by the conditichis of 
that instrument, were due on the 1 8th of November 
1858. Oo the f3th of January^ 1859, the Appellant 
filed c a plaint, dafeed the i8th of November^ 
jagainst the Respondent, joining his uncle a De-< 
fendant, on the ground that he was aiding and 
abetting the Respo,n*ilent. The plainh stated the 
effect of the instalment Bond, iiiid insisted that^thb 
Respondent had forfeited his right Jo. repurchase the 
quarter share of the Talook, by reasorf of his neglect 
to pay the second instalment on the day, ^d he 
prayed to have a conveyance of the quarter' share, 
together with mesne profits from the year 1^5^. ‘ 

It is obvious that* the Appellant's title to this relief 
depended entirely upon the truth of*tbe facts which* 
are recited in the Bond. If th^re had Ijcew such a 
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^pu’iichase of the quarter share as is therehi stated, and * 
such a payiirent as was therein alleged to have teen 
made of part of the purchase-money, there was no- 
tbuig unreasonable in the subsequent agreement, (b 
ahiounted only-^o IJih, that the Appellant consented 
to give ftp his prnrehase on the condiUon of receiving 

* a certain prenuutnfor doing so, with a right to retain 
lys purcha^ if the* conditloirs of the Bond were not 
performed. 

His^ right, therefore, in this suit rested entirely on- 

* the; first agi^ement, and not on ihe seoond. The 
instalment Bond was, in truth, accor^ig to the 
Respondent’s construction, .at an end. The Appellant 

that, by the failure of the Respondent to* 
perform its conditions, he, the Appellant, was remitted 
’to his original rights. •The matter for him to prove, 
therefore, was the first contract. • 

Noilf, the Respondent b> his defences asserted, that 
the recital in the instalment Bond was a pure fiction, 
arid that there had be€n no such aale by the •Jiespon- 

* dent, ajid no such payment by the ^ Appellaat, as were 

stated in the Bond, and he insisted that if there IraJ 

_ • 

. been any $uch sale, a Bill of sale must have been 

'e:i^ecuted on stamp paper, and thaf the Plaintill should 

provje that a* proper stamp ,had been purchased. 

Likewise, Jthat .i^ the Plaintiff had paid Rs. 23,000, he 

..would have obtained a receipt, and the receipt should 

Be pl’Oj^uced. lie alleged, also, that both this in- 

struirieni: and the Razinatmh had been obtained from 

fiijp undet circumstances of pVessure and rntimidatiSn 

'while he and his uncle were both ,11) custody on a 

false charge; that such charge had . been con^tived 

. and instig^ed by ihj Appellant in order to force the 

Respo ndciit to .comply with liitruVjust denffands ; that 


V. 
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1864.' . lie had rrqutre 4 (he Respondent not only to pay (|tniir 

a lar^e sum of money, but also to give him a share of 
B/oakrist-' ijjg - tjja* he had threatened, with this view, 

Patrulu to set up false charges against both the Reipondent 
Sru > and bis uncle, and that the Respondent was induced 
Mardaraz execute these Instruments by threats and ‘promises 
Drvu. ■ of ihe Plaintiff, in the hope of relieving himself and * 

’ his uncle from this persecution. • ^ 

On the 29th of yune the Judge of the Court gave 
out to the parties a statement of th& points which each 
should endeavour prove. ‘ ^ ' 

The Plaiit^ff was to provp the due execution of 
the alleged sale contract, and the payment by him 
of Rs. 23,000 on account of the purchase-nt9q.ey^ 
and the Bill of sale, and receipts were to be produced 
in Court. * >• 

The Defendant was to proVe his statements regard- 
ing the threats and promises used by the PlainJ^iff in 
tbe interview during which the Bond was executed ; 
secondly ,‘‘to put in a jroncise statement of the grounds 
on which he believed the criminal charge against his . 
unele and that on which be was himself thpn under 
'trial to have been tbe work of the Plaintiff ; tbir,dly, 
to state briefly the nature of his connection with the- 
Plaintiff, and the cause and date 6f tbe rupture 
between them. 

As regards tbe Plaintiff, he failed to gi,ve any proof 
whatever of the execution of any sate contractobr of 
tbe payment of any sum of money whatever -on ac- 
count of it, or to produce any document purporting to* 
be such BUI of sale or’receipt, or to show, as he had,- 
been challenged to do by th^ Defendant, that any 
stamp* pap«i had been purchased fin which the Bill of 
ante could h^ve been«wrilten.* ' 
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^ yn me other hand, the Defendant •proved by a ^ ii 8 a 4 « ^ 
return frono the proper officer thal: no sale appeared? *Pakala 
to have been made at the Stamp Office for this district 
of a stamp applicable to this transactibn between the PAxauLe 
months of ytiijr and September, .185^, the Bill of sale • Srxb 
being aljeged to have been made. on the 28th of 

• September^ 1855. • . • 

The Plaintiff h^d alleged in his replication that 
’ the Bill of Sale and other documents were in the pos- 

• session of the Defendant, but he gave no evidence of 
. this fact/ nor did he either prove, or indeed allege, 

any circumstances which could rea%onably*account for 

* such an unusual circumstance as the dHivery to ^he 
vendor of the title-deed of* the purchaser. 

* l 5 estitute of all other proofs, the Plaintiff relied 

* entirely on the evidence afforded by the recital in the 
Bon*d, .and the circun^stances under which it was 
executed and afterwards recognized. Now, with 
respect to the circumstances under which it was 
executed, it appears that on the lytli of May^ the 

..Defendant, being in custody dn the char^ already 
arllXid^d to, signed a paper addressecP to Mr. Thornhill 

* the principal Assistant Agent, in these words “J 

' ; have to Speak to Pakala (describing the Appellant) 

• • 

'touching the%matter of the suit No. 29 of 1857, on 
iht file of the Agent, and, therefore, request you ^ill 
be pleasWd td direct the drear Peons watohing at my 
gstte not to prpvent • from coming in.’' It will 

be observed that this note makes no allusion to any 
. dbpute about the sale of an^ share of the Talook^ but 
•fS epnfined to the suit of 1857* The Judge in* the 
ZiUak Court considers this application to have been 
a contfrivance on the* part of the Appellant, to obtain 
access tc/ the Res^on4cnt, and not the spontaneous 
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1864. act of tbtk Respondent. But^ however this may ^ 
Pakala certainly does not Indicate that at this time he was- 
‘ contemplaiing any arrangement with respect to the 
Pa^ulu Talook, of which he had been for years, according 

Skeb * to his representation's to the Agent, resisting th^ 

J^aiTdaraz * attempts of the Appellant to obtain a share. » 

Dfivu. Yet we find’ that, without any irUermediate com- * 

^ inunication^ this note having been se^it on the 17th of 
an interview takes place on the i8tl/ between ' ‘ 
the parties, and the result of that interview is, that 
the Respondent signs this Bon/l,^by which he ^r’eco:;- 
nizes the right of the Appellant to one fourth part of 
ih^^Talookf an'V^grees to pay Rs. 29,000, for its re-* 
purchase. * ’ ^ 

It seems very much as if these two papers must 
have been taken, read); prepared, the Appellant to • 

the Respondent, and no evidence is given to e^plain^ 
under what circumstances or with what assist|nce 
the Respondent consented to sign them. The only 
fact relied* on by the Appellant ,is this — that more 
than once'afitr the execution of the instruments, and •• 
after^ fhe Respondent’ had been discharged^ out of ^ 
costody, he expressly recognised them, and paid a 
sum of Rs, 5,4415 on ^cfount of the tiazinamah^ and • 
Rs. 18,000, on account *bf the instalment Bond. 

Put if the account given by the Respondent be true 
of the influence under which he acted,* that •influence 
continued at the time wlien*ihe recognition took .plsKe • 
and under such circumstances recognition goef for 
veryjittle. His object was i\Dt mearly to get ^ut of • 
custody, but to relieve* himself from the persecution ® 
to which he had his* uncle had, as he conceived, for * 
two years been subjected by the i^ppellant in conse- 
quence of ihqjr rcfusa 4 to coni ply wdth his demands. 
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With respect to the proof which lh§ ’Respondent 1864* ' 
was called upon to give*, he did not offer any evidence! 
of the threats and promises allesred’lo have been ’used BAtAKnisr- 
by ’the Plaintiff at the interview during which the PATJtui.e 
Bond was .executed, but he put in the statement • 

required by t?he hd^e, and also various documents in • Naraiwa 

^ . Maroaiiaz 

support of It. ^ 

The statement contained detailed particulars of the 
constant it^tngues Vhich he alleged to have been 
carried on against him -and his uncle by the Plaintiff 
from^the time ot the rupture between them in 1856, 
and of *1116 jfeasons by* which he was led to believe that 
Jihc charge by Madhava had beejj^concoctei^ at 

the Plaintiff.’s instance. • 

documents which he put in to support this 
statement consisted of* a great number of Arzees^ or 
Memorials, presented by him lo the Government 
(hiring the year 1856, and subsequent years, •and of 
oihQrt Arzees presented by his uncle on • the same 
subject. The earliest ’of these papers seems to have 
been .dated on the *25111 of 1S56, ancyjhe latest 

in J[858, and they contain siat^meiUs of allege^ acts 
tot violence and tlireats by the Appellant against •the 
Respondent and his uncle, of the arrest and convic- 
tion of the uncle on a false charge, which conviction 
wag afterwards reversed by the Agent ; this and other 
acts being attributed to the contrivance pf the Ap- 
pellant, and .tb the abuse tjy the Appellant’s brother 
of life Authority as Moonshee to one of the Assistant 
Agents’. These Arzees^ supposing them to be jtrue, 
wpuld ibundantly support *the charges brought for- 
ward in the pleadings and subsequent statements. 

But it is urged, and with truth, that these ^rzees 
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are no j\rooi 6f the facts alleged in thenii and that 
f there is na direct evidence that they were ever com- 
municated to ttie Appellant. But for the purposes of 
this suit, the M'mportant question is, what was the 
impression on the Respondent's mind and under which 
he acted, rather than whether the^ impression itself 
was or not well founded ; and we think that the Araees , 
contain sufficient evidence that at the time when the 
Respondent executed the instruments in ^dispute be 
was really under the influence of the feelings by which 
he alleges that he was induced *to grant them, viz* 
that he beKved thsft h was in fhe power of the Ap- 
pellant, thro^h his own influence and that of hir 
brother with the Government authorities*, to injure 
and to ruin hiip, and that for two years he had b^n 
suffering under such influence, and that the only way 
of relieving himself would ^be comply wjth* the 
exactions of the Appellant. * 

When fegard is had to the nature of these instru- 
ments, and to the relative situation of the parties when 
they waie •executed,* we think that more evidence 
would justly hafe been required to support them tiian ' 
was produced in this case by the Appellaftt, even \i 
the transactions had taken place* in Europe* 'But* 
here they took ptape in a wild part ^ India, where 
{exaggerated notions are entertained by the natives of 
*the extent of power possessed oves -theq^ fa^ the 
Officers of the Government, and no great confidence* • 
seems to be felt in the honesty of the subordinate 
Officers, or the vigilance with which they are con- 
trolled by their superiors. * * * 

Now, upon these* important points the judge of the* 
ZUhk Court must be far mcAre competent to form a 
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*rarrect opintofl than persons uoacquajnled with the 
^ district ; and in his jildgment in both the cases hq * 
expresses "himself tn the strongest terms upon the ^ 
subject. In one of his judgments he uses these ex- 
pressions : It is clear from the public records thit • $st« 

Aie Zeminddh^ of Ganjam 
the pubfic servants ^possess 

befriending them, and they have been in the habit of 
furnishing •their local Agents with large sums to secure 
their goodwill. Hence the Defendant’s plea that he 
feared the influence of a man like the Plaintiff, coti^ 
versanf with all tho*details of public business, and 
• enjoying the confidence of the then^uthorilies^ is 
consistent with the Ideais and practice of his class.” 

»1FTb then remarks (a fact which mu^ be ilrithin his 
own knowledge) that the Respondent first began to 
disphte^ the validity *of these instruments about the 
time when the Appellant had fallen under file dis- 
pleaAire of the Agent on account of his Intrigues in 
other Zeminetaries^ and when, therefore, the terror 
pefcasioned by his supposed influence witU tlie. Govern- 
ment • authorities was removed,* dr at all events 
•diminished, in the mind of the Respondent. * . 

The Judges of the Sudder Court, who are gentle- 
men also well acquainted with Jthe modes of thought 
and feeling amongst the natives of India^ have unani- 
mously concurred in the judgment appealed from, 
atid^on appjication for a review have persisted in their 
OpilHC^. 

It was said that in the RMinamdh suit there was 
' (eally no evidence. In sirictness.that seems to be sb< 

.But the suits were substantially suit and cross-suit, and 
’the evidence in the ohe might very properly be •tooked 
at in tlie/other. The fffect of^ the decision in tbe 


entertain the belief that • 
the power of injuring or OaVl;., 
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•1864. SasitKtmak ' %\iit is only to rffinit the Appellant to 

^prosecution of hw original claim, towards satisfa etjort / 
'ySiicli, if he has any just demand, be seems 
^Ajntui-u ‘ already« under ^the Razinamah, to have received 
gicB ^ between Rs. 3,000 and Rs. 6000. , 

.'we must humbly advise Her 
Psvo. Majesty to affimi both the decrees complained of, with 
costs. ' ' 


Rajah I’euladh Sein 


ANb 

Raboo Bhoodoo Singh 


Appellant^ 




«8th ^Jo▼. 
1864 

By a deem 
of the Sudder 
Court at Ca/. 
€ittta a suit 
was remanded 
to the Ziliah 
Court to be 
tried dt novo 


On appeal from fhe High CSurf of Judicature 

• at Calcutta, * 

• I 

fiv an Order in Council, dated the 27th of July^ 
1863, spA^ifl leave was given to a\>peal from a decree 
of Xht High Court pf Judicature at Calcutta, •dutfd 
Jhe* 7th February, 1863, refusing an appeal! from a« 


♦ Present ’ Members ,of the judicial Commutcc^The Bight 
Hon. the Lord Justice Knight Bruce, the Fight Hon. the |^ordf 
An appral to '| urner, and the Right Hon. Sir Edward Rviin. 

this decree Assessor : The Right Hon. Sir Lawrence Peel. ^ 
was refused, 

cw"»plS«ioi« was adtPHted by the Jud'icial Committee of the Privy 
CowwiT; wheMpon ifcf appeflwjt aMiied to the High Court at 
' aacutbi to rtayiwoeaedings pending the appeal to England, on the , 
grtmnd, that the SeeisiOtt of thnappeUateCwitwOTW govern the ques. 
lion at issue, wUeh apflicntioii that C-wrt refused The Appellant then 
pmemeA a peltt'wntto Her Maiesty i# Council, and applied »4c e«r/» for 
the . am »el}rf, but th? J«d»r*ai Coromrttee, in the Respondent s absence, 
ttinaed to make anv order, though without prejudice to the Petitiener'e 
liirtlkev a^Bcatilift when he bad lerved the Respopdent. • ^ 
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%dt!yee of the late Sitdder Court of tSe 27th o^ 
Septemier,' i860. By this latter decree the Court 
remanded the ‘ suit to the Zillah Court to be tried de- 
rnnjo ; tlijje question at issue being tiie validity of jl 
deed of sale and. au account. * • 

The Appellant^ after the admission of the appeal in 
* England^ presented* a petition to the High Court 
of Judicatur^e at Calcutta^ setting out the Order in 
Council allowing the appeal, and submitted that 
the decree of the^yth of September ^ 1860, having 

-been 'appealed froiq, • could noj be carried out 
against the Order in Council of the 27th of July^ 
I863. This application came on for {Tearing before 
th^ Jfigh Court on the i6th of September^ 18641 
when the Respondent * appeared and objected to the 
'proceedings being sitayed, and the Court was of 
opinion/ that there were? no sufficient grounds for 
staying the further execution of the decree of. remittal. 

The Appellant now -presented a petition to Her 

Majesty in Council paying that ^ the proceeilings in 

tndia /night be stayed, pending |he appeal ; and 

gu&itiitted^ first, that the hearing of the suit in the 

Zillah Court, if proceeded with under the remand/ 

would Involve much litigation and expense, and might 

turn out wholly unnecessary,, as ‘the validity of the 

instrument of sale would in fact depand upon thi 
» * * • • 

.(liecision come upoa the appeal ; and secondly, that 

die proceedtiigs By the High Court under the remard 

of the sait, aa well as the refusal to stay ^oceedings 

Stud the 'execution of the decree, was a violatiowof 

‘die Order in Council granting Jeave to appeal;. 

dnd he prayed that tl»e proceedings ordered to be 

taken befor^ the Zil^h Judge under the remand by 

the decree of the o! Septethber, as well as 
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execution ^ t|ierc;of mrght be^ stajed, pendinge the ^ 
^appeaU and until the same had been heard. 

The Respondient, being in India^ wa(» not serjredf 
with notice of ‘the apphcatipn^ which was made €X 
j^rte. , ; , • 

Mr. Leitky for the Petittoner^ * * 


Urged the above grounds, and, by analogy, referred 
to tbc practice pf the house of Lords, ^AfacqXeen^s' 
Prac., pp. 236-8, in staying ‘ execution of proceedings * 
pending an appeal to that House. 

» * *- c * 

The Lord Justice Knight. Bruce r 

V 

The Lordships feel great* difficulty in making any 
Order upon this petition# It is an cx r/e applica- 
tioDj novel in its circumstances and nature. Upon . 
thp whole, they think the petition must be dismissed ; 
but, if" the Petitioner desires it, his petition may^ stand 
over with' a vie>v to enable him to try to bring the 
Responc^ent here, by serving him in India. If the 
PetitioiicV desires it* a fresh application can then be 
made. ^ * ,*• ' 

c • . « 

Mr. Leith elected to adopt this course, 

Apd by an Order in Council, it was/ ordered, that, 
the petition be dismissed, without prejudice to *any^ 
further application to their Lordships* J t* * 
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' Maharajah Mpheshur Sinqh 
BaHADOOR, and by ^ revivor, Maha- 
RaJAH L&KHMISSUR Singh bU \ Respondents.* 

* Maharajah Rukmut Ali Khan 
others, and the Government ... 


Rajah Lelanu^o Singh 
DOOR 


and 


’ Otf appeal from tha Stidder Dewanny Adavlut ^ 

. * Bengal. , 

The suit out of which this appeal arose was brought 
ky the AppeUant’s .father, Rajah Bi4ianuitpl Singh, 
'deceased, agunst the Respondent, Makti)rajhh Mohs- 
SU^h Bahadeor, and Maharanaa Wujhoon^ssa, 
thn Government, and the other Respondents, tenants 

^ daries 

' •Present: fif embers of the Judicial 

Hon. the Lord Justice Knight Brace, the Right Boa* Sir Edward 
Ryan, and jthe Right Bon. the Ldrd Justice Turneif ^ • 

ilsMMtfr^The Right Hon. Sir Lawrence Peel, and the Right 
• HoiTr Sir Janies W . CoWile. 


and, 3rd, 5th, 
6lh, 7th, 8th, 
9th & loth 
Dec , 1864, 

In a ques.^ 
i of dii 


onuspn^ndi 
lies upon tha 
Plaintiff to 
prove by 
independent 
evidence his 
right to re- 
cover. But in 

the circumstances held, that the mere faQaie on the Plaintifi’s part to 
'sufipaq^,.the burthen pf pi>OQf east upon him, » .to part of the lands 
claimed, was not conclusive as it would be in ejectment and the caae 
remitted to India fOr forther*inqomes. 

Upon a reversal of the Sdddtf Court’s decree, costs of the suit already 
said by .the Appellant ordered tuSL be refunded, and the Court below 
Erected to deal with those cqqts andall Othdl costs, including those of 
yfhc appeal, Recording to the result of the inquiry. 
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of the lancK in' dispute, to recoyer possession of a large 
traci<^of hill and forest country, containing 175^000 
beegahs, claimed^ by the Plaintiff as belonging to ^nd 
forming part of his Zemindary of Kkurrt^ckfoor^ 
generally known as/ the Nizamui Mahats of Khur^ 
ruckfoor^ in the district oi Monghyr^ in the'^proviace 
of Behar, The Appellant's father^ and the Respon^ 
dent, Maharajah Moheshur Singh, were proprietors 
of separate estates conterminous with an estate of the 
latter, called Pergunnah Havelee ^ Khur^ickpoor^, 
which had been formerly a Mf.Hal or portiosi'of the 
Zeniindary ot Khurruckpgor, ^ but separated from it 
by 'the Government resumption^ lands, and completely 
surrounded cm all sides by the revenue^payiiig l^n^ 
belonging to the Appellant. Maharajah Moheshur 
Singh claimed the tract of land«in dispute as b^ing 
included from ancient times* within, and as belong: 
ing to Pergtmnah Havelee, and of certain resuppecl 
lands taken out of the Zemindary of the Appellant, ^ 

The cjifestion raised by the suit and upon appeat 
was solely one of^ boundaries. The documentary an 4 * 
oral* evidence was at a most voluminous ^aracter^^ 
( consisting chiefly of village • papers, maps, proceed^ 
ings and r^^cords- The important portion of the evi- 
device adduced on either side which bdre upon Or 
material Loathe que^ioo at issue, and the arguments, arq 
suBicietitly referred to in their Lotdsbipy Ifudgment. 

The appeal was argued by • ‘ ■ 


• The Attorney*GeBeral (Sir R. Falpt*r)^nA'tllT- 
ZWM, (or the Appellant.; an,d 


Mf. FotsyUii^'Q. C. and Mr. W, R.^Melvill, for/ 
Maharajah Ltihhmissur S/mgh BafUiticor,- the 
heir oflhe first Respondent. • a 
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Mr. Forsyth .Q. C., also appeared for»the Goveriv 
, , ment. . ' • , 

The case after argument stoad over for considera- 
tion^ Their Lordships' judgment wasp pronounced by 

• The Rigfht* Hon. the Lord Justice TuRNRR. 

• • • 

• The outline of this case is as follows: — At the time 
of the perpetual Settlement, the large Zemindary 
tciiown as tfie Khurruckpoot Mehals in Zillah Bhagul- 

• poor was settled wjth Maharajah Kadir Alt Khan, 

. who inf or before the ye^ai;*j790 was in possession of it. 

It consisted of tvventy-sijfi Pergunnaks, of which five 
•were alleged to be and were then held LakhiraJ, *Of 
|j}ese alleged Lakhiraj Pergunnakir it is only necessary 
*to specify Pergunnah .Khurnickpoor Havelee, which 

• has throughout the argument before us been conveni- 
ently called '' HaveleeP Of the Malguzary^ qt revc- 
nue-^ying Mehals, it is sufficient to name pergunnahs 
Suhrooe Sukrabadee, and the most important of alL 
Purbutparah, wdiitlj was subdivided into /Tuppaksf 
Lodhwah and Semroum, Daygee, Mullia, and 

Bhidra. * * , 

• • • 

The Settlement above #mentioned was made, as in 
other cases/ by Pergunna/ts, v^dthout any survey or 
measurement **of the lands comprised in them; and 
as (his vast Zemindary included a great deal of wilii, 
unculfivated mpTintainous and forest land,' it may be 
•\supp,os?d that, -however wclf ascertained may have 
been llie boundaries- of the whole, tho.se of its com- 
• ponent ^parts, or Pergunnaks inter se, were Viot 
. very clearly defined. The effect of the. settlement 
•.was to fix p^ermanently^ and for ever the revenue pay- 
able in reject of ^he Malgnsary, of, as they are 
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termed in these proceedings, " the Nisamut Mehdlsy 
fand to leave the LakhiraJ ^^ekllU itet hom iht pay*^ 
menf of revenue, But subject to the right reserved to 
the Governoientcby Keg. XIX of 1793, to reshme 
and assess the lands, should ihe tenure, under which 
they were claithed to be held LaJAiraj, thereafter Be 
found to be invalid. Kadir AH Khan on°his death 

C I 

was succeeded by his eldest son, IkBul Ali Khan^ who 
also died some time before the yeaV 1836, a^d was suc^ 
ceeded by his brother Ruhmut Ali Khan. 

In 1836, the Government »impedchcd the<^ Lqkhiraj 
title of the Zemindar. Per^unnah liavetee was 
returned and ^ separately settled. The proceedings 
which resulted in the settlement ot it will hereafter 
be fully considered. At present, it is suliicient ttf t&y 
tliat they began in the year 1836, and continued until 
the gth of Aprilt 1^44, when a 'temporary settlement 
lor twenty years was made with the Maharanee 
WujhoomsXa, to whom the interest of her hui»band, 
Ruhmut Ali Khan, had been transferred. 

PendiqTg |he proceedings for 'the resumption and 
settlement of this J^ergunnah, Ruhmut AH Kk0M 
^suffered the Government revenue, on the "Nizamut 
Mekals to fall into arrear, and these Mehals were, 
accordingly sold by, public auction for^‘such arrearsi, 
\nd on the iith of August, 1840, were purchased by 
the AppeHant’s^ father, Rajah Bidianund ^ingh, and 
another person, who afterwards transferred bis ^bare 
to ‘ Rajah Bidianund Singh. This sale, of .course, 
put an end to the unity of ownership of the Nizamut 
Afihats and of Ha%elee\ Rajah Bidianund Siz^h 
thenceforward beii^ the Zemindar of the former^ with 
alt the rights possessed by the original Zemindftr ft 
tire d4te of the perpetual Sett!,emeht;'whilst\ti>e .latter^ 
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"subject to the rights of Government in. respect of the 
r<^enue to be assessed thereofi« continued to belong 
to Ruhmei Alt Khan^ and after him to Wujkoonissa. « 

tn 1845, Wujkocnissa having failed to pay the 
revenue assessed on Havelee^ that estate was also sold 
for the arrears, *hnd was purchased* by Maharajah * 
Rooder Singh^ the . grandfather of the present Re- 
spondent, Lukhmissur Singk^ on the 5th of November^ 
•1845. • 

The estates having thus becone separate, boundary 
disputes took ptace between the owner of the Nisamut 
Mehal*oT his tenants" on the one*side, arrd the owner 
of Havelee^ or her teifants, on the other. It majs be 
necessary hereafter to refer more particularly to the 
*prdCeedings to which these disputes gave rise. At 
present, it is sufficient to say that the controversy was 
confinuing during the proceedings of the Govern- 
ment surveyors engaged in making a topographical 
surv^ of the Zillah Bhagulpoor in the *years 1846 
and 1847- 

It appears to have been the duty or practice of the 
Officers employed in this survey, • to lay down the 
^boOndarres of estates or other divisions of land, w^ere 
there was* any dispute concerning them, according to " 
the evidence^ which they miglit find of the actual 
possession of the lands. In tlie present ca<«e they 
had to d^^l with a controversy touching tho boundary 
line^ between* ^HavtUe and Pergunnah Purbutparah ^ . 
and*tl»e other Nizamut Mehals contiguous to it. The 
owner of the latter, on the one hand, insiirted that 
^is .ha 3 been conclusively dejt^rmined at the time of 
the settlement Mavelee by a map prepared after 
actual survey and adm^easurement by the Captain ‘Ellis, 
under of, the s<t^lement*t>f8cerg. The 

.'•'x-U . 
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tW ovTner of Huvilee^ on tlie other hand, disputed the ' 

Ra/am w^curacy of Captain Ellis*s map? if »t purported to be ' 

BiEyn»ym> a map of the entire Pupgunmak HavtUt^ and ques* 
tioned the intentiOo to include' the whole of Havelee 
ill that map. The Officers of the survey, . relying for 
S'iitGH the most 'part oh the evidence which they had, or 
tlioUKht they ^had, of actual possession, came to a 
conclusion adverse to the Appellant's kneestor, and pre* 
'pared the map known in the proceedings as *it Captain • 
J^kirvUr^ map, ** by which upwards of 175,000 heegaks 
of land in excess of that comprised ih Gaptaii: Ellis* s 
map was attsibuted to Havelee^ and taken <rout of the 
Mtht^ls as laid down in that map. The , 
effect of these proceedings cwa^s to leave . somewhat 
doubtful the question, whether this land was include^** 
or intended to be included, in the settlement of 1844, 
or whether it was a* Tomfeer oir surplus which** the 
Governident was still entitloii to assess de novo* ' 

, Some fiH-ther proceedings afterwards took place in 
the Foujdary Courts and elsrwhere, touching the 
right to the possession tif this land'; but tlie effect of 
these proceedings wa9> to remit the Appellant, or <hl> 
fatheT, Rafah Bidiunund Singh^ to a regular ' suit, in * 
^ width alon^ the title could be litigated. 

The soil out of w^ich this appeal has arisen was 
acccordingly instituted by the Appellant on the 5tii«of 
yune^ 1851^ Us object is to recover cas p%ft of the 
Nionmni Mehals the .175,000 Voegdhs of land laid 
down bv Sherwill's map a** within. Hayeloo^ in excess 
of the land aUributrd to Havetee by Ellises map ; 
bui^ the plaint ^dividt^ tius land in certain * propos* 
lions between cenaiii* spec»8ed Mouoahs^ the iianies . 
of vvbioh occur io ibe lists of tile villages, comprised 
ia Ptrguf^noks Puri^pmrmk .and^5aire4mi^ri which 
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%W'Vc prepared at the tim<i of the perpetual Settle*’ 
ment, or shortly subsequent to it. The Defendants 
Co the suiti the Respond^'nts to thi<s appeal, are 
the Crovernrnent, Afaha^ajah Lukhmissur Sin^i, 
ahd some tenants, and they insist that the 

175,000 beegahs of laud in question properly belong 
* to Havelet. 

^The suit^ was hefard first by the Principal Sudder 
‘Atmen of Bhagulpore, who by his decre*, dated the- 
’9th of yWy, 185J, dismissed the suit on the ground 
'that thei Pl^ntiff had»fkiled to esiablish a title to 
recover the lands in qiiestion. This decision wjis 
1 >ased upon proceedings of .the Government surveyors, 

^ ^etns to imply that the land was Towfeer^ 

On appeal to the Sudder Dewanny Adawltti^ that 
Courts by a majority* of two Judges to one, confirmed 
the decision of the principal Sudder Ameedf but 
did ndt adopt its grounds. The two Judges appear 
to have held that something in excess of the lands 
comprised in Captain Ellis's map was inclutjedu in the 
Havelee settlement, that the extent •of that excess 
undetermined, and that it lay upon the Plaintiff , 
' to show what he was entitled to recover, which he 
had failed to .do. The dissentient Judge, on the 
contrary, Held that no part of the land in dispute, 
was included ia ^he settlement of Havelee ; that,* 
.therefore, ex ndeessiiate^ the jwhole must be taken 
to forth ^*part ol the contiguous Niaamut Mehals^ 

and that* the Plaintiff had established bis title to* 

. • • • * 

reeQver it. . 

■‘^According to the view, therefore, both of the affirm^ 
iog Judges and of the dissentient Judae, the decision 
of this sui|; ^depended.* on ^ihe question whetber the 
land claimed, or any, and if any, what defined part oi 
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was rncluded in the Havehe settlerDent ; and 
tbinfc\hat this was a correct view of the case. It was 
incvinUjfetible thaU fthe land in question formed part' of 
the Zemindary which by the perpetual Settlement was 
asferiired to Kadir AH Khan / but that Zemindary coff- 
sUted partly .of tlie Nisamut or revenue-paying Mehals^ 
111 respect of which the revenue payable by the Zemin- 
dat was then finally seliled, and pa*lrtly of tjie MehaH, 
including HaveLee^ which w'ere alleged to be Lakhiraj^ 
and on which, therefore, no revenue Mas assessed. The 
land in dispute u uo situated that it mu,$t necessarily 
be^long either jto Havelee or to lhe conti;^uous Nizamut^ 
Mehals , but the perpetual Settlement u.nfortnnately 
omitted to define the boundary line between 
and these Mehals ; bad it done so the question in the 
cause could nut ljav*e arisen, sfnee, we need Itardly 
say, n 6 Court would disturb what ha l been fixed by 
the perpetual Settlement. The resumption of Aavelee 
afforded a fresh occasion for the definition of these 
boundams, even whilst both Havelee and the iVYs^. 
mut Mehals belonged to the same owner ; be* 

, cause Government, by virtue of the fi&sumptlor. 
acquired the right of assessing revenue upon all 
that lay within the boundaries of Havelee^ whilst 
,it bad no right to assess any fresh revenue opoil a 
single beegah of land within , the Hfteamjui Mahals, 
Subsequent events severed the ownership of Havilee. 
from that of the Nisamut Mehals^ and the quq^tion of 
boundary then arose in this suit, not as a question of 
revenue between t^e Government and a Zemindar^ 
but as one of title to* land between the Zemindars^ 
proprietors of two contiguous and separate 
Nisamut Mehals and Havelee, ^ 

In dealing with this question it qiust, as we have 
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• 

^$atd, be assuoied that so much of the landjn dispute 1864.' 
as was not/inciuded in ffavelee belongs to the Nizamut^ 

Meho^ls ; and in considering what was included in 
HaveUe the Court below could only deal, as we upon v 
this appeal rftust deal, with the fitavelee settlement as 
it Stands, For the purposes of this smtthat settlement » SiMoa. 

• must be considered .as valid and subsisting. If the 
boundaries of Havelee ascertained by it are at aM 
capable of being corrected, they certainly cannot hf- 

* corrected in a suit of this nature. All that we can 
- determine in tiiis suit Is whether, accordini; to the 

true constraction ana effect of the* //iaw/ce settlement 

* taken as it stands, th( whole, or wl^t part of, the 
J^nds in {Question, belottgs to Havelee, or the whole, 
or what part of them, is included in the lands which 

• were the subject of the perpetual Settlement. 

, fn considering this ijuestion three views of this 
Hautlee settlement present themselves fur dbr const* 
deration. 

The first is that it included, and was intended 
* . f 

'to include, the whole of Pergunnah Htmelee, and 
^ Aat all, which it did include 'is Vithin the limits of 
Ellis’s map. The seegnd is, that it included,* ai^d 

• was intended to include, the whole of Pergunnak 
Havelee, biit that some portion of what, tt did 
include lies beyond the limits of Ellises nytp, 
and* is Co b9*foQod in the district of* which Ihe 

* ownership* is now in dispdte. The third is, that it 
did Sot include the whole of Pergunnah Havelee, bvt 

• tbel,. oithec from accident or design, the large district 
*in ^estiorv .or tome undefined portion of it, was 

* emitted, from , the Mttlemeut, ks itell as from the map, 
sod is aj>w whet in these proceedings is called a 7 hw* 
feer or Oiiplua. 
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' We proceed, therefore, to consider die intcntioit,^ 
*e)ttent, and effect pi the Havelee settlement proceed'- 
Lklamuho inga with reference to these views. , 

SlNQH 

• The first of these procee 4 ings is that of the ist of 

1836. By it .Mr. Travers^ the Deputy Colleo* 
Singh. * tor l»f the Zille^h Uonghyt\ oi> grounds which; for the 
purposes of this suit, must be deemed sufficient, decided * 
^ against the claim of Ruhmut AH fChan to hold HaDe* 
lee and the other four Pergunnaks to which we have 
before referred Lakhiraj^ and affirmed the right of 
Government to resume and assess them. ^ ‘ 

There w&s an appeal against this OrSer, pending 
which the Ga/erninent, not being able to effect an * 
arrangement with the Zeminiiar as to the intermediaubi 
collections of ‘Haveke^ assumed the management of 
it by a TehsilUar of, their own , appointment. Jhe 
appeal was dismissed on the 30th of I^ovember; 18371, 
by a Special Commissioner acting under Ben, Regj^ IfL 
of X828, and the title of Government to assess the 
whole of Havelee thus became complete. 

It then**bcv;ame the duty of the Deputy Collector, or 
the Settlement Officer, under Ben, Reg. II. pf 1819, ^ 
see. 2tg cl. 4',** to ascertain .the limits of the land 
(1. e: of the whole ol, Pergunnah Havelee)^ and to 
fix' the assessment; and various proceedings were bad 
wittil this object. Must of these proceedings are 
found in intense in the first volume ' of iVi printed 
record, and we must refer 10 the more important of 
rtJem. » • 

Oi) the 9th of' April .1838, Mr. Farjukatitant ; 
described as rite Superiuiendent of -rite Kkas Stehatsi * .. 
bot acting as the' Settlement Officer in the-' bEse, 

Ik Id a {iroceedtng as to Havelee. ^ After reciting UiM 
the Surhudbi^dee and Rookb&bun'dee (the s'pecifiea^. 
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ttons of boimdaries aod area) were npt wi)h’t|ie record/ 
k ordered Ruhmut A It •Khan to file a list of the ^ 
villages of tiavelee^ and also of Pergunnahs Sulirooet 
Huk^abadeCy Singhool, and Lukhunpotte^ Pergunnak 
Purbutparak (these being doubtless assumed to be 
** thi contiguous*" Ninamut Mehais), accompanied by a 

Surhudbundee thereof. It also ordered the 

• • 

to file the Surhudbundee and Rookbabundee of their 
respective ^lousahs. The object obviously was to 
obtain a dehnition by meles and boundaries botli of 
the whoje Pergumiah and of iis component villages. 

. In th^ proofs and dbcuments fiM by the Plaintiff 

• • have the actual preces^ issued yi respect, of 

Rdunuckabad^ a principal •village of flavelee, under 
^rder, and the return to it. 7 'he dates arc the 
17th of April and the 31st of May^ 183H, and tbcic 
is a proceeding in the office of Khas Mekals of the 
14th of April, 1838, before Mr. Fdrquharson. It 
complains of the omission of a village named Bheem- 
bandh, though part of Havelee, and (hat two pther 
villages have been returned as Waste, thottgibia fact 
‘they- were inhabited. It directs* the attachment of 
^ Jfjusah hheetnbandk as ^far as Koh Mafug^ Tuppah * 

* Dighee, and .gives other directions that are not .nia* 
terial to the present question. It orders notice to be 

sent* to Ruhmut Alt Khan that no settlement wiU 

• • 

be concluded wit#i him unless be file correc^umma* 

• ibundge DaLper^/ . • 

* • • 

On Ibe nth of November., 1838, Afootee LtUl, tho 
Tehstldar apppinted by Gov«rniuent, reported to Mr. 
FifrqHharsoH tliat two AiouMahs adjoining Bheem- 
tondk, one named Goormah, the other Jhakutu, weie 
west -of Beembandh in the iiilis, and ashed for an 
inquiry conp%rning thj!<a. 
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*Tbis Jed to ^ Mr. Farqnharson' s proceeding of tfcfe 
23rd of fanunty, 183Q. Irt that, after stating ^ha( 
it itad come to h^s knowledge tliat two villages (there 
called •are situate in Bheembandh^ but had 

not been attached, he directs the Issue of- a PUruoannnh 
to Mootee ZrO//, ordering him to 'bring these Tolahs 
under collection, and to explajn why they had not, 
been resumed along with Bheembandh. 

Then we have the report of Mooiet Lall^ the 
Teksildar of Khas Mehal ^ ' in answer to this order ; 
it is dated the 8ih o\ April, 1839/ It appears to be 
indorsed on the ^ Purwannah, ' and reports that after 
ike issue o( it, Mr. FarqUharson had arrived at 
Khurruckpoor andt;had given a verbal order to relin- 
quish Mouzuh . Kormaha (which is obviously tbe'saitTtr' 
place as that previously called Goormah), and to have 
the survey of Kita Bakuni called ,Phkum) 

made with Bheembandh ; that alterwards a Purwannah 
of the 23rd of March, directing a separate sufvey of 
JiaJiumt.Jb'd.d arrived, and that accordingly Mousah 
Karmakh bad |been relinquished, and Mouzah ‘Bakum 
Would be surveyed.' On this report Mr. 

‘ haft- indorsed That this l^e put up with the recoref: 
Mdy f 6 th, 1839 /" • 

Intermediately Mr. Farquharzon seems to have 
taken the depositions of Meer Dad Khan^ a former 
TehsUdifk of Havelee, and of BhdiiannF L&lt de« 
scribed as an inhabitant of Havelee^ but Pefh^r of 
Pitgdnnah Purbutparab, The former was taken on 
the 8th of April, 1839, « the other was tako^ on the 
iStli bf March, X839. They may have CQnd[t»cftd. 
to Mr. Farqu/tarson's determination to relitl)(|Uisb 
Kormaha. 

c. • 

la the rvidence 'there aiHi detailM mdaSureinehts 



6)^ KWBAL FfeOM ftASt 15^3 

. ■ • * • 

the lands of M'omahs RbuHcekabUd^ •SAtemian/iif ^ ^ 

\nii I^uilhbbUk. Thr^ second alope is dated, aad ad ^ Hajah 
Ihe^ date is the 24th of Mafck^ *^39» it b <4 • ^*^SS**.** 

inferred that Kiia which by the report of 

the $th*o{ April is treated as.aboyt to be sepa* 
rately measured, was not included m this meastire- 
, tnent. • 

On the 15th <A Aprils ^839, RuhmUl Ati Khah 
who *descrtties himself as Malik or Zemindar of the 
. entire Mehah of tChurruckpodr^ presented a petition, 
which, SLS We undhrstand Jt, is confined to Bakum as 
a Kita *0r ^art of his Niaamut liioumh hhorebhun- 
edaree. He protests agatn*st its inclusioi/ in Havelie, 

The petition •seems to havd been presented tb Captaifi 
'" 4 SfiiT, then engaged in surveying Havelee *and making 
his rfiap. He on the 22nd of April, directed a 

copy to |>e sent to the* Sett Jement officer(Mr. Far^uhar- 
so^t), who on the 6th of May, 1839, directs the officer 
XElJisf to be infornted that the case is pending in that 
Cutekbrry. The decision w'as adverse, for w^ have a 
further* petition from lHuAm^l Alt Khan, whlth (and 
'as itjseems wilfully) confounds Baknm^ with Kdrntaha, 
alleging ilfat the former thojiigh relinquished had been 
* separately surveyed by Mootei ^all ; that tl»e mea»- 
sulrement papefs of tlavelee are being prepared and 
KU0 Bakum inserted In the English map, and stating, 
that he«obj acts tb«take attested copies of tha^ English 
•fhap Jbecaiise* 'Kita Bakum (a Nizamut MehalS is 
insertediin it. The order indorsed on this> petition 
is dated j;ho Sth of July, (839, and is, that it ^ 
re^eetjed. • 

On the 14th df Sbplember,' 1S39, a summary 
settlement was concluded by Mr. Farquharsm 'witlp 
Betkmut Aii^Iihkn one year, from ^le 1st of 
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May to the 30tb of April, 1840, and 

tl.e cur^nc, "I ‘U* •«>[»"'» 
,Wleow«, ll.t tl>« JVi""' y*? " f"..* t ate 

“e 

who had succeeded Mr. ^arqakarSon, began 
the investigation which resulted m * 

,.™.een, Settlemee., »»«*« te ce»>.d^», a.d 

in aid of -that investigation, Captain Blhs, by t» 
B«)ceeditig okthe 3bth of jane, 1840, directed e 
Lasuremlit papers of the Mouzahs of 
1 the Ameins, which had on 

Eiielish measurement • papers l«ea oun t 

to be forwarded to Ae Super. ntendbnt of 

&n!i\ settlement proceeding is S dated 

^ A- >R 4 i It 'rives a summary of 

i6tlL of December, io 4 *» « 

tnc u states that “ whereas a 

. p;.^r,an<llh« Jl/«W having baan s«>vaH >>? Jl' 

" LL»a Saw., or («ho from tb. n.ant.00 ot b» ..»« ■ 
in the nesit paragraph U clearly apiam 

wTei llTirIng" 

Hence, auer aj s c ^ and. 

the statements and papers o • . . • * . * 

Putwarrees, a perpetual Settlement had been, con* 
fprmaMy to Regulation VlL of .8«, concluded frQin 

%i.e tt^eedibg'then details at great 
Is^ciL. uLma^ufiScicnUtoAate tUat\Mr. 
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Jlook the erea as tmasupd at 123,207 ifisegmhs and a 1864. 
fraction. ^From this he deducted 40,433 beegftk^ and Isajaic 
a frjiction as absolutely jungle, waste, and unculturable, • 
leaving a balance 0162,774, beegaJn* diwd a fraction. 

Xhis again, ji^Jien subdivided, was fot^nd to consist of Mohbshur 
18,998 b^egahs and a fraction of land actually culti* 
vated, and productngf or capable of producing, rent; 
and of 43,775 be^gjxhs and a fraction of land wbich^ 
tliougli nof cultivated, he describes as culturable.*’ 

The annual revenue derivable from the cultivated 
land he estimate at S.^Ss. 15,517, to which he added 
S. Rs. 738. \ the amount of Saj^^s or miscellaneous 
revenue (a description dl revenue whtc^h will reqifire 
^ther cotisideration), biaking the total revenue 
IS l^s. 16,255. & Thq moiety of this,* being, when 
converted from sicca Company's rupees, 8,666* and a 
fractioiH he fixed as the j^evenue payable perpetually, 
abandoning all further claim to revenue from efther the 
43,775 be^gahs of culturable, or the 60,433 beegahs 
of unculturable land. . 

, It IS to be observed that Bakum (spelt 
in Utcfuded in the list of villages, tts measured area 
\eing stated to be i2g. b/egabs ig bUwas, U (ollowa, 
therefore, that whether the Bakum resumed by Mr. * 
iFarquharsou iwi in Ellii% map or not (a question 
hefeafter to be considered), its measured area .is 
included ain th€ 123,207 beegaks the basis of the 
. Set^ement.* ’ • 

It \f. farther ta be observed that there is no^ trace 


of Goa^mak or Kormahck jn this or the subsequent 
Settlement proceeding. * 

Again, it is tO' be observed *thaft the total of the 
miscellaneous revenue, Sayers, or cesses, was taken 
by' Mr, tBeadoti t<? be. S. Rs» 738. 2^ .of. which 
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$. Rs. consisted of rents payable by the lessees el 
the ^ay0r MefuUtr according to the deposidoiL of 
^meen Oad Khan^tRk^ii on the 14th of March^ 1841, 
and the rest consisted of the S^tyers returned by the 
Putwufrees and Ameens, We may here 'observe, top, 
that in the S. .lis. 576 is included an item of 5 k Rs. 
400 payable by Rujjib AH as farmer of Ghauts^ ^ 
Marug and; Kurrailee^ &c./^ touchjng which we have 
also his deposition, tatkeni the 24th of Markka and the 
Ummulnameh of 1248 (1841}, a document which may 
be of some importance with Pjcference to tbft present 
inquiry ; for whilst it gives the names of various Ghauts^ 
OS', proposed ^o be included in tlie lease to which it 
refers, it seems to indicate tHat the lease Was to coi]q,«- 
prise not only such tolb as. may be conceived to be 
leviable from persons passing the ^Gkauts, but Buniur, . 
which properly is a right of ciitting wood, and Bhulkur^ 
a right of gathering fruit — »rigKts ludicative of a cer-t 
tain dominfpn over the soil in a given locality. 

On the i6th of SepUmber^ Mr. Bsaifon^s, 

proposal «df a permanent Settlement on this basis was 
overruled by the*' Cororoissioorr, who, on the 2516 Of 
4be same month made over tjie estate to Mr. yoctekim 
Piron, to be settled de novo^ ! 

Shortly before this,* and on the 13th .1 June, ^843, 
the transfer of Wavelee from Ruhmut AH Rhatt ta 
IFayAnoemn had taken place. • * 

ULt. Piron’s first step 'was to ask wh^hec ^Je.,•«raa•" 
‘to make a new measurement. He was told tb test 
tb^ former measurement to adopt it if he found it', 
tobecorred;; to mak.e anew one if be found Utolid 
incorrect. * * ^ • .* 

Mr. Pirttn’i general report beaw date the aolH of 
^unf, 1844^ his setUement proceeding of* <he samci: 
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date; the Daul Settlement. The report states that 
e m^de a settlement for twenty ayears with Wujhoo^ 
nis^t of which the other papers give the details and 
the principles. His report also states expressly that 
the measurement which he tested* was.that completed 
under Captain Ellis \ that he found it* correct in every 
instance ; and that hts only objection to the former 
survey regarded the, classification of the various qualt* 
ties of lancf and the rate; assessed thereon. 

The result of M^. Piron's settlement was somewhat 

different from that of Mr. Beadon. But it is per- 

* • • • • * 

fectly clear that both Officers dealt with the same 

‘measured area, viz. the 123,207 heegaUk and a fr^c> 
deiineif by Captain ^llis, Mr. Piron, however, 
*mai»ng a somewhat different classification*of the lands, 
.fixed the amount of /evenue derivable therefrom by 
the proprietor of Havel»e at S. Rs. 20,678. 17I. 

]n this he included the sum of S. Rs. ^,336. 8. 9I 
for SayerSi cesses or .other miscellaneous revenue. 
Instead of leaving, jas Mr. Beadon had done, free 
from any direct assessment of revenue 60^43* beegahs 
of* uncult^rable + 43775 beegahs of culiurable lapd, 
maldng togetlier io2,»ogJ>eegahs of land, he excludes ' 
!from assessment only 4,447 old Jallow land, + 35,051 
rocks with Jungle, + 43,586. 8. *4 of jungle, making 
a total of 8^^084 beegahs and a fraction of land freft 
from isse^ment** 

• Tbp result* of Mr. Piren’s pVoceedings was a settle, 
meat ufftb W'ujkoonissd for twenty years at the moiety 
of the gsoss rental as estimated by him, which, when 
cfiNivierted iota the Company’s fupees, amounted to 
C. Rs. ri,oa8 ta. to. , * 

The documents by ^wfaich this arrangement was car- 
ried out with her, and her petition, Ka^eleat, and 
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Mr. Pirof^s final order, all the gth of Apnh «8.44., 
' are all among the papers in the case. In the 
she describes herself as occupier of the entife .er- 
gunnah Havelee, and says iZ 3 ,ifS 6 beegahs and a 
fraction of land, of the Pergunmh, have been taken- 
by me from you under temporary settlemeBt at 

an absolute sum of C. Rs n/iaS- 'U- >®- » 

moiety of the iumma including Julhur, Bunhur, 


Phulkur^ &c.” . 

We stop at this point in order \o state the concfu- 

sions at which we arrive from tbe proceedings and 
documents' above referred to, in far as they do not 
relate to the 3 ayers or cesses, or miscellaneous revenue 
inclusions which in ouV judgment are no^w^ 
affected by wliat has already appeared, or by what we 
shall presently state, m to tbes^ Sayers and cessej o» 
miscellaneous revenue^ We. are satisfied from these 
proceedings and documents that the settlement officers 
throughout intended to resume and settle and assess 
the revcoucs of the whole ol Perjgunnah Havelee, and 
Uiat the'y fhroughout proceeded on tbe assumption e . 
the correctness of the survey, measurements* and mag 
•made by or under the inspection .ot Captain 
Looking to the great care and the minute attenti^ 

which was given to Che settlement of this PerguamAt 

ft cannot be supposed that any portion of it was de- 
signedly omitted from the settlemenf i ^1f afly pof- ^ 
tioD of U was omitted ii’y accident, this iff n<rt A goit i* 
which the accident can be set right. We thinf, t^Wo. 
fore, that the third view.of this settleroenf, to nfhi<* 
we have above referred, may tor the , purposes of tlife. 
suit be laid out for consideration, and tlmt no part ol 
thd ^strict in question can for any of those purpows. 

be considered as 7iw/eer, or surplus. W-8 are also. 

1’, . ♦ * 
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Satisfied from the evidence afforded by thbse pfoceed- 186/ ■ 
ngs that Bakum was (included not only in tbei 
measured' area of 123,186 beeeahs, but also in Ellis’s Lwasuhb 

• mi 1 • • « « • SlSOH 

anap. The objection expressed by Ry^hmnt Ali Khan , 

in his rejected petition, to t^J^e attested copies of the yo"nKm 
map becaus?"‘it included, or wa*s abbut to include, • S**®**- 
Bakum, i.s, we think, sufficient to prove this to have 
been the case. 

. Again, yre are Satisfied from this proceedings, and '' 
specially Irom the report of Mootee Lull, and Mr. 
Earquhauion’s ^ode of dealing with that report, 
and from fjte absenoe’of all mention of Qoormah or 
Kormaha in the subsequent settlement proceedings, 
that that yillage was advisedly relint^ished by Mr. 
^lUtuquharson as part of the Nisamut ^Mehals, and 
probably as part of’ Mouzah Bhorebundharee in 
Pergunnah Purbutpurah. 

• It may be conveuienf als 4 §bere to add, Although 
it has no immediate reference to the foregoing pro- 
ceedings, that from the proceedings by Mr. Beadon, 
officiating special (rf Deputy Collector of the ajth of 
August, 1 84 1, the case of Mouzal^ Gkoraikore ap- 
pears t0 have been solemnly decided in favour of the 
. Nizamut- Mehals, and thkt, in our opinion, the proceed-, 
ings of the. Officers of survey, of the 11th and 24th 
oi^yune, t 848 , are not entitled to weight as against 
that.det^sion. ,We think, indeed, that the settlement 
' of 1844 affords the only safe criterion for determining 
’ whSt.'belongs to Havelez, and what to the Nizamut 
Mehailz. 

* It results from what «ne have already stated that, 

; looking at this case without i^eference to the Sayers, 
cesses, or roiscellaneeus revenue, we should iiave come 
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to the' conclqston that HaneUe as settled conaisted'' 
'Only of the measured area Of 123,186 beegAhs that 
, this Vas all comprised within Ellis*s map, and that the 
AppeDaAt, by showing this, had at least shifted *thO 
burthen of proof, and established a good primd facie 
iMe to recover ‘the whole of the disputed territory f 
but u :ertainfy cannot be denied that what appears 
upon the record before us as to these Sayers, or cesses, 
and this miscellaneous revenue, rkises a very serious 
question whether some territory in excess of the 
measured area, and beyond the liniits of EHis’s map, 
does not belong to Havelee, ahd was not incfuded in 
the settlement of it. It is ^cessary, therefore, to 
see how the case stands as Vo these Sayers, or cesses, 
or miscellaneous revenue. By Mr. Beadott's settle^ 
ment the revenue derived from these sourcesris stated 
to amou:t to S. Rs. 738. 2^; and we haVe .already 
shown how that sum f^s made up. By Mr. Piron*s 
settlement 'the Sayers or cesses are stated as amftunt' 
ing to Rs. 2,336. 8 a. pf p., made up partly of the 
sums ret^nsd by the Putiearrees and Ameens is the, 
Sayerat of their 'respective villages, and partly* qf 
sum's aggregating S. Rs. 1,116, which were* not'Sil" 
returned ; this last-mentioned item being thus entered 
in the settlement . * proceedings : — " ^nkur and 

Bgendee Mehal, besides the Putwarree's paper whet* 
ever came to light by the depohitiona of fasmers and 
persons informed, and by the perusal of 'Ppttahs, ^c,, , 
S. Rs. 1,116." We have here, therefore, some, at 
least, of these Sayers, or cesses, described as Bunkur 
an(f Beondee Mebals\ and other parts of this' volus 
minous record contain the same or a similar deacrip* 
tion of them. We are of necessity, therefore, led to 
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iiiqufre what these Bunkur and Booniee Mehalx 
^ally were ; and- to some extent, .at Ieast> th€ evidence , 
leaves no doubt upon this point * 

Me himself says that the S,^Rs. i,ti6 was 

made up^f S. Rs. ,785 inserted in the Pcitah of P^er 
Khan $oohakiar \ p\ S. Rs. 2^1 inserted in the 
deposition* of Ra^ee Singh, son of Burshun Singh ; 
*and S. Rs. 80, inserted in the deposition and Poitahs 
of Pasun Pasee and others. 

Now, we have Peer Khan Soohahiar'e examination^ 
which seeins to have«been taken on the 20th of ^anu* 
ary, <844. He is descrilied as farmer of Mehal Bunkur 
and Boondee Koh Martig, and Kurrailee, &c», Per^ 
gunnah Havelee. He professes to hold? but ^ in tfie 
of his son, Wahid Khan, Ghauts Marug, Kur^ 
rSllee, Tabawee, Khuru Kkataun, Hursa Poteeak, 
Surrqtnupeat ShakoU, and several other hills and 
G\autSy for the names of \Wiich ho refers to the J^etiahy 
at a jent oT S. Rs. 785, and to pay tl^e rent to 
Rukmut AU Khan. 

Again, we have the o^^^ination of Rajpuiep Singh, 
.the son of Durshun Singh, taken on (he* 30th ^f 
^inuary,^ 1844, which and the proceedings of 

Mr. Piron ni the a6th of* that month, we learn that* 
*Durshun Singh, was farmer of Mehal Bunkur Ghaut 
Koolurheay attached of Mouaah TMudheobun^ Pergun-> 
nak Havelee ; (hat he, during the subsistence ot hih 
lease, paid* a of S. Rs. 2$i to Ruhmut AU 
*Khdit, who *on the expiration * of the lease in April, 
184^, S^as ablest to >ring that Bitnkur Mehal nnder 
•his persona) collection. • • 

• •*The^. R9. 80 desposliioos and 

'-PbHaht filed bf Pes^n Pasee and* otiicrs **.wo have 
b«eii unable to' trace un the record. 
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Agkm, Mr. Quiniint who was the Su{>ermteiid6nC 
of sdfVey^ of Zi 7 //iA Bhagulpore, in hU letterc of 
the '19th of October^ 1^4$, addressed to Mr. G. F* 
BrbwH^ ihe co/tioitssiooer of Revenue for the division 
of bhagtilptfrey refers to a variety of Ghauts included 
in settlement ; and so far as we can sec thfey 

oan have been so included only under the head of 
Munkar of Bdondaa Mehats. 


Again, it is clear upon the evidence t^hat Gfiauts 
Mantg and Kurrailee, and possibly other held 

by jPeer, Khan Soobahdar in the .name of Wahid 
Khan at the date of Mr. ^iron's seitlf^toeirt* were, . 
at tKe date of Mr. Beadon^s settlement held by^ 

f q • 

Rujjth Alt, aira, indeed, th^t the whole ,of the pro* 
perty, whAteyer it was, the revenue of whicbJlUk**' 
diaddh esuinated a} S. Rs. ^76, is included in the 
property of which the revenue *wa$ estimated by Mr. 
/Vr.M At S. Rs. 1,116. 

It is chear, therefore, that Mr. Piron’s settlement 
did include under the head ot Bunkur and Boondee 
Mtkals ^hq revenue coming frOm certain Ghauts^ of 
which the most , prominent are Ghauts Mtarug . q^nd 
Fikrraikt^ and that Mr. was right iil including 
rights in these Ghauts as part of the assets of HaveUe 
is, we think, almost proved to demonstration by the 
yiftage pap^r^ in the aocond and third volume; of 
Ihle Appendix to which Mr* Melv\ll dicect^d our 
attention. , " • ' 


^tne of these are produced by the Appetlan|, bthers 
by t^e^ Respondent; and the two cl^seS show, with a 
correspondence in minute detail^ prdVes ttiblr 

ger^uinehbss,^ tnar long hsforh thb resumption (hk p^« * 
cecds'^of tii^ese were h'mformly Irea^^ 

owners of the whole 2em{iidary%% p^aVt 6l Hhe tc^enhe 
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of the L^kiiraj Mekal, Havdee. A£[aiiist this 
evidence it is vain to set the awar^ of Ruhmut 
KAap of the 13th April, 1837. a^ter the date of 
the resumption^ or the Kmbooleatt, 0/ the occasional 
^ eh^y in the ^.llage accounts of Morkput as Marug-' 
khat. They would at most support the theory that 

• there may have been* mor# than one Ghaut of the 
same name, or different rights resulting fr>^m the 
tixati' Ghau}', the two foriner classes of evidence may, 
indeed, more plausibly be referred to the desire, 

• after the resumption, to. claim these Ghauts for the 

• * ^ • 

Nifuimut Snkals, which, until the sale * of those 

^Mtkals, it was Ruhmut /tli Khan’s iater<||it to do. • 

It must be taken, then* that Mr. tiron not oiuly 

TnHuded, but properly, included, the revenue arisii^ 

from Ghauts Mantg, ^urrailee, and other Ghauts iii 

his settlement; but then Abe question is. What wa^ 

this property, and does the ownership of it impiy 

the ownership of any l^nd in excess of the measured 

area, and beyond the confines of Ellis’s map^ 

• There is much evidence bearing more •or le» 

directly* u^n this point There i$ thh Ummuluameh^ 

». to which we have already, referred, and there are the • 

' f'arious suits * and proceedings arising out of the lang> 

continued litigation concerning these Ghauts. 

The earliest of these proceedings which we fin^d 

is undar 8ate ',fhe i3<h of March, 1842. It 

' before ^be 'Magistrate in the^ Criminal Court undar 

Act, iV. 1840, and arose out of the alleged 

forcible .,^isposspssion of Rajjib AH, farmer ur^er 

,A 4 uer Suksh, ai Ghaut Bhoanita, and Koh Marv^, 

ijtc., by Muuniar Rfit, claV«nin|f the same ^subjects 

under a Pottah granted Ruhmut Alt Khan, in his 
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liClAkr , capacity df iemindar of the ffinamwt MeHals. Rqfak 
.RioIab B^HUHd Singh' intervened in the snit, objecting 
that it was brought in collusion with the fbrtner pro- 
, V. prietor of the Nieamni Mehdls, Ruhmut Alt Khan. 
UMMiwr This may have bceft' the case» Intt }hre wy objection 
shows that there was then a dispute, whether the 
parcels in Rujjih AlVs fhrm, Or some of them, be-* 
longed to Havelee, or to the Nittamut Afehals. The 
decision as to possesstoa ,was ki favour of kujjih 
All 

The proceeding of the a4th,pf March, 184^*, before 
Mr. Bcadon, shows that during the investigation 
Which led to Shis settlement there were disputes be-'* 
tween the auction purchaser and the own» of ffavelj^ 
touching certain stone quarries stated to be with the 
hill Mar and part of the Boondce Mehal. The report 
of Ropshun Lttll, Rocord Keeper of tlm Kh^st 
Mehal dq;>artmeflt, of the atst of September^ 1841, 
was obviously made in answer to a reference made in 
some sqit arising out of the s|ime dispute touching 
these Ghahts, which we have been unable to trace:, 
it, shows that as* early as the sist of Septemiber, 1841, 

’ Mr. Beadon had included .the Ghauts held by Rujjib' 
Alt in the settlement, of Havelee. 

The question, whether these Ghatfits belonged to 
Havelee or to the Nizamut Mehals continued i» be 
litigated in one shape or another *durinf thh whole 
period which elapsed between the datetfof the«SeUle-.' 
meat by Mr. Beadon and that by Mr. Pirdn, * 

•One instance is the suits of Kishna Jemarry, of 
wbltb die final proceeding is that of the tath of ^He,- 
184s, which gives 4 e history, of the whole tirigatidii. 
IC began with a summary suit brought btifote tbe 
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Collector by the Natb^ of the auctioif parchasers of ^>64. 
Ike Nizamut Mehals (we presume in their «nat!ie) ftA|.AR 
against the Plsuntiff for rent The Collector has* 
under the Regulations no jurisdiction to entertain such mahIrajaii 
a suit unleaS'the relation of lamllorJ and tenant sub- ^o«bshur 

* • StNOH. 

sists between the parties. He, nevertheless, made a 
decree against Kxskna Tewarry, for the sum sued for. 

Thereupon Kishn^ Tewarry^ alleging that he was, 
not* the tenant of the purchasers of the auction 
Mehals^ but a sub tenant of the owners of Havelee^ 
brought his suit in^tjie Civil Court (the Moonsiffs) 
against Rajah Bidianund Singh to quash the Col- 
lector's decree as made without Jj^risdiction. •The 
Moonsiff ’decreed in *his favour. There was an 
appeal to the Principal Sudder Ameen^ who was 
against him. This, was followed by a special appeal 
to the Sudder Dewanny Adawlut^ which Court re- 
initbed the cause back to the Principal Ame$n, 

with directions to .try the proprietary right. TWs 
protracted and anjmated litigation, oste^tbly for k 
sum of less than Rs. 7, was obyiously»made a nrode 
*bf trying the question of title between Rajah Bidia- 
nund Singh as the purchaser of title Nizamut Mehmls, 
and first Ruhmut AH Khan^znA afterwards Wujaa* 
tussa (eacl)« of whom, intervened in the suit as an 
Objecting party), as the owner of Havelet, JThc 
proceedings ',%how that the real issue was, wltelber 
il^ajn subfects, as to which all parties were agreed, 
including Ghauts Siarug and Kurrailee, belonged to 
Jiavejee os to the Nifum^ Mehals^^ The proceeding 
•and report of the 9th December, i843i af® 
forth in the evidence, showing Chat Ghafts 
Kurrailee, &c.i %ere included in Mr. Btaiah's settle- 
ment, were befo/e the Court. • The decision was, that 
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the ‘ decree should be upheld, and that ft 

was . i.(n{H»sible to determine the proprietary right 
• except in a regular suit, in which the two claimai^ta 
should be Plaintiff and Defendant. Not the least 
important part of tjiis proceeding is that ‘ Rajah^ 
^ Bidiauund Sin^hy in his answer in ‘the suit,, alleged 
that the Ghauts did not appertain to the rent>free 
^ergutmak Havelee, that the Revenue Surveyor had 
excepted tliem from the measurement. The*' objectors* 
do not contest this last proposition, but insist that 
they are attached to Havelee,^ 3 MA dd not b'elong to 
Parbutparah. Botit sides, then,* seem to'admit that 
the isiibject of ,^ispute was beyond the measured area 
and the confines of Ellis's fhap. There are similar 
deeistous to the above in other suits specified and 
forth th the Court below. Tile Ust is as late as the 
15th of JvJy, 1847. , . * ^ 

Anbtb^ instance of litigation involving die same 
issue is thait in which Syud Reaa Alt, claiming as 
' farmer <A,Tuppah Lodvah, was the suing party. By 
a 'proceeding* of the aoth of November, 1843, the 
Collector a Monghyr, 'before whom this perron hhd 
a summary suit to recover rent alleged to be 
"dub from Omackurn, ^hen an occupier of jmrt of 
the Beeitdee Mekal, the Defendant havTog pleaded' 
tfi4[t the property in respect of which he was joed whs 
f/tdi tA Httvelee, and had been settled* ^indenr/ 
Aii Khdn, called for the Settlement proct^ding,. ifpd, 
ta 'itu sdwence, for a report from the Colleotbr tA 
whether J/eio/ Boondee of Qiaids 
iSu^rMled end Xbrndduk (obviously the same as KeB' 
ccnD|&:i«^ wdtliln the Settlement rights 
•of.^tSuAUlMi' AB ‘Khan, or was appended to any other 
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” 'there i»*a report of the Record keeper vrlii^h purporfs iM4< 
•to*bear date the 13th of November, 1843, which was ap>* * rajam 
parently made in answer to this requisition, though there , 
is dn inaccuracy in the printed date. • It confirms the «■ 
fact of the settlement as alleged by the Defendant. On 
this coming iJl; the suit was finally disposed of by Mr. • 
Vansittart, the Collector, who dismissed the suit as 
one which he was incompetent to try, with liberty to the 
Plaintiff toasue in tlie Civil Court, if so advised. By 
this proceeding, it appears that Wahid Khan, ' tht 
then fprnMr of Ghduts Marug, Kurrailee, &c., under 
Havelet, had intervened in the suit against bis sub- 
, tenant. • ^ , 

Again, the proceedings of the Collector of Bhagul~ 
of the tith of November, 1843, those of the 0th 
of December in the same year, and the proceeding of 
the ^gth of March* 18^4, on the petition of Syud 
Reaa^Ali, a farmer of Tuppah Lehkwah, all point to 
the cdnclusion that during the investigation which led 
to the settlement of Mr. Piron, Meat Reaz Alt, claim- 
ing title under RajaK Bidianund Singh, d^t Rsfah 
Biddanund Singh himself, was unsuccessfully re^st^^ 

4 ng'the idclusiun of the Bunkur of Ghauts Sfarug^ 
-Kurrailee, &c., in the settlement of Havelee. Th« * 
proceeding of*the same Collector of the nth of May, 

1844. is also some evidence of this. . 

It appears "that Peer Khan Soobahdar delivered 
bVer^possessjoVof Marug, Kurrailee, ind fi&e 

other ghauts comprised in'his farm, to the ‘purchidster 
of Havelee at the sale for arrears df revenfae’itf^J^ajWw- 
'l^r,. 184*3, * attorned as tfcftafit t0 btrii. 

; These cbntehtlous |»r(»tiee®hgS*''sertSfihlf“iifffoffid% 
str'ch^ ihfet'ence that 

otheVs; which vvereiniiadepln the #fcre itaw- 
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thing beyond the limits of the measured area and Cap* 
tain Ellis^^ map. It is impossible to read them with*' 
out believing that^^tiVe parties knew [well what they 
were disputing about, and tliat, each waa claiming the 
same things, it is not probable that] these things 
were within the measured arca» Rajah Bidianun 4 
could hardly push bis pretensions so fkr as X 9 
claim anything within that area. On the contrary, 
as we have seen in Kishna Tewari^y's case;,, his con^ 
tention was that the things claiined were beyond the 
measured area, and, therefore, belonged, to hin)} and the 
opposite seems to have "admitted th^p fact and 
depied the consequence. Had .one of the parties been ^ 
claiming a Gh^ut in one part.of a mountain^ range, and 
the other insisting on his right to retain a Gkaut^^^i^ . 
the same name in another part of the range, it is in* 
conceivable that there should be no trace of such a 
mistakenn the pleadings of the parties, the reports »f 
the Collectors, and the Judgments of the Court^ In 
truth, the mention of the fartft sometimes of Rujjih 
Ah\ sometimes of Wahid Khan, in these proceedings, 
almost cstablisbes.the, identity of the subject yi dis* • 
jpuA mth the subject of the settlement. • > « 

The proceedings of the Officers' employed in thc^ 
topographical survey, tflso bear upon this point. 

Of the reports of TalA Kurreem and Syud ^os» 
ie$\ Tkaekaiust Ameens, dated lespec^vel^ the 
s8th of Ftbruary and .the loth of February, 1847,. 
bath in answer to the petitions from R(yt& Bittimund 
Siugk and the others thereon, it is sufiScient to say 
tbiktUtiNyinveao ^faeir’aalaa. they at leaft prpye* 
v4c» Ihete .pecsOM passed from admitted por-. 
tlans ^ FurButparak in the coori^ df tl^^r 

aurycy :|bta the disputed territor]^ they vwere met by 
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'bUlfAs on’ the part nf Robder Singh and t^nantd ; , 

* and a boni^ie cionten’tton whether the land 6 n ^whiclf * RajaA 
they stoodi whidi they nr'ent to surveyi and as to the , ***^20*"* 
Wality Arhereof the¥e could be no Inistahe, belonged 

to the •Ninamut Mbkals ; ot) as appettaining to sbrnd Mohsshub 
dl the Ghaitfs in IjUestion, Was part tiavelee. • 

Then came the (iroceeding Of Mr. j^ahn iraiwh 6d 
the 5th Of Aptil\ 1847, in Which both the parties 
Wek-e in presence.* Mr. Byowh's cOnclilsidn is no 
doubt against the View'contended for by the Respon- 
dent, ^has the ownership Of the revenue of these Ghauts 
import? th% ownership' Of land in* excesS-pf the mea- 
sured atea, but this proceeding sufficiently shows (hat 
What the parties were tciaimihg Was ^in the disputed 
Jlxoritory : one witness at least {Lushkurree Lail) con- 
nects the property cfaimed with the former holding of 
Soobahdar Khan ; SChd though Mr. yohn Bt’ovtn, in 
bis eighth reason, suggests that the Ghauts Marug 
and UCurrailee, thai were settled, are within the mea- 
sured area, he dees 'not point out where they are , 
sitnated. ^Nor was 4 here any suggestion A the part 
of tbn, opposite party that Rovder^ Singh bad shifted 
J:hd locality of the property, so long in dispute between 
Havtlee and the Nisathut Mehals. Mr. Brawn's de- • 
cision seema to have been OvC^uled by Mr. Quiniin 
mainly on tlie ground that it proceeded on bis con- 
struction. of tb{ settlement without regard to the 
evidence of pcbsession. . 

’ l^heB followed the proceeding of the Deputy Col* 

. t^er, Snrfraea AH, of the apth-'Of Dtumberr 1847, 

* which there may be somd fidse reasoning astto sdme- 
. &{ the ppinto before hi mi bnt .wjiicl) cleady^estaUisbes 
''thajt tha. Ghauts there elaimod as comprised ittfthf settle* 

•^ent lOf i$44r wer^ tUe-^doif^r of tiiofe.natnes in tiie 
* ‘ • ^—16 
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iiIS4. (iMputfid' t^itory, 9nd wera sworn tq by Sa»6akii0t' ‘ 

‘ 'Kh»n, wbo seems t» litve ceaAied to have any inteiNstt ' 

, in the question, to be tbe Ghauts that vsere comprised 
«■ i« his lease. It' seems veiy difficult to qoestidn>tKe 
Ma^moiL findieg of this Office^ making a local investigation, 

* that the identity of tbe Ghauts oltfimed with those 

settled was made out. , . ‘ • 

Again, Captain Skerwill, ttte Revenue SuiveyOr, 
was a 'European officer of rank and of' seieiitific repu*^ 
tatioB. He is at least entitfed to credit for knowing 
kia own business of topographer. He seems tct have 
eome by another road to the dame eoftclesien* as the 
Amfitus, vis. t^at a large hilly district belonging to , 
Afostf/ee, and com pfising these bad been omitted 

from Ellis’s neap. He may be no authority touching-*' ' 
question of property, .but he must at least be taken to 
have laid down accurately in his ‘'map the positions of 
the Ghauts known in the district as Marug KurrUilee^ 
and by other names, about which the parties were ffis* 
puting before the Ameen, His' personal enainiiiation 
of the di|lri^ is recorded in Mr .* Quintin^s final pr<^ 
eeedtng td' the S4fh ^um, 1948, at p. 17s. On the 
hand it is to be observed that Captaita 

* mapk does not profess to fin the site's of thebe Gkauii . . 
Ibetr existence withirf its boundaries is mere matter 

• i> 

of pecttlaton suggested by the Ingenious ‘and ebfd 
afgument of the Attorney-Ckoeral, ,whn ,.dtd, not 
attempt to point out precisely white , ^ey n^eve 

siuiate* ' V * ' " 

’ 71 iia ovidseice, however^ seems to us te pdlnt for the 
»«A part either to what Vas claimed as beiotfging (o * 
UtoHit* ^tt >tot^ nature and character of the'idiritu 
kur aivdl SsKUdSir' Afirde/r above tnentioned, arid' of •the 
MWenue acUing from the Ghuuti^ of wfHcli, ih pilrt at 
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"least) ttMy consisted ; aad certainly it 4ot satisfy iSfiit ■ 
«usp that Havelee, if entitled to any part) was eiftitleit • 
to the whole of the land in question in ^ht of'these ^ 

Bmnkur a,nd Boundee Meht^ and phautt. It is to «. 
be rnofenibeieii that we have here to deal with a tract 
df .iaad; of enormous extent surrounded by Havelee 
and other Petguanahs, and it is not easy to suppose 
that so large a tract of land should have escaped the 
■ attention pf Captain EUtSf if the whole of it belonged 
to Havelee at the time of its being resumed ; neither 
can we <easily •suppose that this large tract of land 
could have, been intended to ha^p been included in 
, the Havelee settlement under the description of 
Sayer* and cesses, when we find thSt other land 
•4a^)reci8ely the same quality and chsgracter was in 
that settlement described as land. We find, too, that 
the 'Officera of the* survey have, as we have already 
pointed Out, given to Havelee more than in ou( opinion 
belongs .to it, and looking to the whole of the evidence 
in the ease, we cannot see our way to conclude judi- 
cially tbdt they have been right in givingr to it the 
rest of the land in question. ^ ^ * * 

• .We afgree, indeed, with the majority of the Sudder 
. judges, that the Appellant has failed to prove thaf ^ 

‘ HO part of the disputed territory was included in. the 
Settlement, and that he has failed lo {nrove by ijickpen- 
dent evidence his right te recover the Moueuhe sped- 
fieri in (de phdBt ; but «e cannet think that they were 
'rigiri fx d^erminiagthe case upon the mere failure on 
his part tri stfppert the burthen of proof cast upon 
' tri(n> 7beir juri^ent is not like one in ejectntent 
. under the old procedure; it is as final and conclusive 
’between the parties .as an adjudication on the merits 
would be. . And its^ eSect* as we have shown, is to 
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give to Hgvekfie aoiine things, which, on the evidekeOi^ 
we think belong to the ' 

, In this circuntstances, >the case, we think, -is one! 
which calls for further inquiqr ; but io saying this we 
by no means tueau to intimate that the AppeUaat can 
b,e relieved from the burthen of ptoof. On thecon-; 
trary, we think that there has been so much of pos> 
session on the part of Havelee that the burthen of 
proof must still rest upon the Appellant. >i 

For the reasons which we have given, we think 
that this decree cannot be supported in its integrity, 
and the Order which we shall' humbly yrecoftimend 
Her Majesty to make upon this appeal will be, — 

To reverse the decree, but without prejudice to any 
qneiAion, which may arise upon the inquiries to jio iU 
rnade as of after directed. 

To declare the Appellant entitled to the Mounahs.- 
Goortnah and Ghorakhort, and the lynds €OiQ«;' 
prised therein and belonging theieto, and to all aucht 
other parts of any of the lands'in question in.the suUi 
as are yof^cluded in the settlement of Havelee~’, 

To decfare that ^he settlement of Havelee comprises,' 
onl^the measured area of 123,207 beegaks, »'and so* 
piuch.of arty of the land in dispute as'upoa the inquiries, . 
after directed may appear to belong or.Jae properly-, 
attributable to, the ^unkur and Boondie. Mehais jjn 
the pleadings mentioned, or to the Ghguts, »i which - 
the same in part oonsist ;^and that the rights of Have^ - 
Ite in respeot of Bakum do not extend beyrad tl^e'kagy’ * 
beegtth\ and 19 biswas mentioned iq Beadem's settler 
meat, and which aty included in Uie ^23,20'^ bee^ 

To ijn^ire what is the nature and character of the ‘ 
$unkur Bifond^e MqheU and 0^, the GMuts -conat 
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jiS’ise'd therein respectively which are Jincluded in 
^irdn^s settlement, and *are therein estimated at 
S. Hs I >11 6; and whether the s*ame, or any, and 
Wh^cl) of them, included any and what 4>art of, or aniy 
and what right or interest in the land in question in 
this suit ; *" * • 

To declare that so much of the laud in question in 
this suit as may upon such inquiry appear to be roin- 
prised in the said TBunkur and Boondee Mekais or 
belongs to Havelie^ and that the Appellant is 
entitled. to recovei^ the residue of the land in question, 
and to direct the Court' to proceed in the suit as 
4ipon the result of such •inquiry may ^pear to be 

just i 

direct any costs of the suit already paid to be 
refunded, and the Court to deal with such costs, and 
all Other costs of th^ suit, including the costs of this 
appeal^ as may seem just, having regard %o the 
declarai(ions aforesaid, and to the result of the said 
inquiry ; 

To doclaro that this* Order is to be without pre]u- 
*dioe .to» any proceedings which may hereafter be taken 
fof tho settlement of HaveU^^ 


1864. 


<Aj|Aa 
Lblanund 
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Oh appeal from the Court of the Judicial ComtHis- 
siouer of the Province' of Oude' 

O * • * 

13 th Dec. ^HIS appkjal was brough't from a decision of the*^ 
Judicial Commissioner for the provincfe of Oudj^ 
thf SSoI which affirmed a Judgment of the Civil Judge*^ sf 
Rules for the teUcknow^ by which *the suit of ^hc Appellaats l>rougtit 
to recover Rs. 10,000 and. interest was dismissed, on 
Is Seined the ground that it was barred by the rule of Jimik- 
• Members of the Judicial CommitUe,—Tbo Right 
JndiciadCom- Hon. thf Lord Justice Knight Bruce, the Right Hon, the ^ord 

mis^ne^No. justice Xumer, and the Master Of the floBs <tho Right Hoh; $tr 

the limltaiion John Kotnilly)* • * \ » 

for three "^Assessors The Right Hon. Sif Lawrence VM, ahd the Right 

years in 4 Hon; Sir James W. Col vile. 

moiiey^^lent for a fixed period, or for interest pa3rablc on a specified date, 


or contract, apd '^hcre Regis^ Offices existed at the Ume 

menl was regfetered, within six months of its date. That ^ 

not to apply in the case of a Bond executed in 1855, Wore 

tion of Oids, when there was no Re^strv at A" * 

sued for in laSo, such transacH on falling within section 14 of that 

Circular OrderT^fiere the period of Umitation is, six years for ' suits 

on Bonds registered within six months ^ their date, or on Bonds formally 

attested when there was no means of , 

which no other •limitetioii is «»pres»*y 

a decree of the Judicial Commissioner of Oude, bolding that a su it on 
thr.^nd was barred by the three years' limitation, provided by section 9 

of the rules, reversed oa appeal. . xu •* u 

Quairff whether the rule of limitation as a bar to the suit, can be 
entertained rritlout being pleaded. 
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tton applicable thereto. The question raise j by the* 1864- * 
appeal turned solely on tifle point of limitation* ' *sAiaiiIii 

It appeared that on the 23rd of Nat^mher^ 1S55, 
the Respondent being indebted to the Appellants, AuBae* 
then carrying . on business as Bankers at Luckn&w, 
in \he sum ot Rs. 10,000, gave them a Bond 
^for the repayment of ^ that amount and interest, by 
monthly instalments of Rs. 1,000. This Bond was 
eBSculed by« the Respondent according to the native 
method which prevailed at that time between 

^ ^Bankers and theit custonoiers in Lucknow^ but 
was not tegistered, thefe" being no Registry Office or 
■Jaw pr Regulation in forte at that time by virtue ^ 
which it could have been rtgUtered. ^ 

•^Itrthe beginning of the year 1S56, the* Kingdom of 
Oude .was annexed to the Territories of the East 
India * Company, and* was thenceforward known as 
thd non-Regulation Province of Oude, and cn the 
4tii oX^February in that year, by a despatch of the 
GbVernor^General of India, the Courts of the Judiciat 
Commissioner and CfVii Judge were es^bliAed for 
'th^ administration of justice fn that Pijpvince. 

the time of the annexation of Oude the Respoitd- 
■ ent had paid, nothing on account of the Bond. After 
the annexatioii^ the Appellants Continued to demand 
payment of their money, but the Respondent put 
them gif ^ various pretexts. In the meantime thef 

• rebellion broke* out, and the appellants were obliged 
to lea^e^* Lucknow, Oh the rc'itoraiion of the British 

* authority, the Appellants again applied to the Re- 
Sj^ndenf for payment, and frere again met by vandlis 

* exeuSts ; in consequence, the Appellants, on the yth 
of August, i'®6o, filed sf plaint in the Court of th^ Civil 
Judgh at bucknew, for rjccovery ^of the principal and 
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" 1864. "interest diie on the Bond, then amounting to ttg; 
SAUOiiAO 18,630. ' “ f 

Mibza'aziu Respondent put in A plea, in which he alleged 

' Au Bso. that the money, for which the .Bond was ^VeO had been 
borrowed by him as Agent for the ex*.King>of Oudi^ 
ahd that he had executed the Bond in hU oWn nshnd 
ohiy in accordance with the then^ prevailing custom* 
He also objected that the date of the Rond had 
been altered, and denied that he ever .had received 
the money. 

The suit was heard, and on the^ ijth ol Qctober\ 
i860, Mr. Frasftr^ the Civ 1 f Judge; .delivered his 
judgment, in which, after fully investigating thd-- 
accounts be^een the parties and over-ruling the Re-^ 
spondent’s objections, he dismissed the suit, on»tSo 
ground that it had not been brought within three 
years from the date of the Bond. The Civil ‘Judge 
In bia judgment, after stating that the interval which 
bad elapsed between the date of the Bond and the 
institution of the suit was fOur years, eight months; 
and foArteen days, proceeded «s follows " Circular 
Order, *No. 104 ^f i860, supersedes the previous .rules 
oh limitation, and this suit was instituted » after the 
promulgation of the new* rules; These contain no 
prospective period t>f warning, so that 1 feel pre* 
eluded from acting* on the Officiating Judicial fom« 
"inissioners' construction of Circular ^Qrde^ No 5t of 
i8$g, which gave such Bonds as the present, the. 
limitation of six .years, as well att^ted* Ronds; 
.for when , that Circular was canceled; the drderi 
viahich ia aaetely a construction pf its ptovisiqn^i 
was in effect ^caqcelled too. But there reii;a|iui' 
a point* which I suppose must have been fully, poii- 
^idered, though it stands junexplaiopd. Circnlai' 
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*Ordc;r 104 'introduces Act, No, XIV, oj *1859, as of 
^m^nediate eftect, while* the last section of that Act* 
prohibits its taking effect in any non>Regulation * Pro- 
virfce until two years after notice/* . 

The Appellants being dissatisfied, with this judg- 
dlent, proceeding,* as they contended, upon an erro- 
neous. vi'ew of the law of limitation applicable to their 
case, appealed to the Court of the ludicial Commis- 
sioner. • • 

The Judicial Commissioner (Mr. G Campbell) 
by his pidgnreiit,* pronounced on the 14th of De- 
cember* 18^0, after •observing that he had laid 
down bis interpretation of the law ol limita- 
tion as affecting such cases in Cir/ular, No. rSi, 
» .Hailed the iith of December^ i860, « proceeded as 
follow^:— It is quite dear to me that the Bond 

* in this case is not/ one formally attested after the 
rrative method, and which should rank with registered 
Bon(&. On the contrary, it is a mere unattested note 
of hand, and I think U>at not only .the law, but 
equity, would give "a short limitation in^ sdch cases 
\incjer. circumstances such as thjs. ^ The defence is, 
4hat tho money was drawn for matters connected 

^ with the • Defendant’s pbsition as an Official of the 
late Government, and the informal character of the 
document favours the idea of its being an affair for 
prompt settie/npnt. 1 think, therefore, that the threC- 
year limit applies,.” After remarking that the case 
seerfied somewhat hard one, and that he should have 
been glad if a compromise could have been effected, 

* t^e ^ndtcial Commissioner Confirmed the decision hnd 

. msmissied the appeal, directing e^ch party to pay 
'their own costs in both Courts. • , 

There boing no gsovision by Statute or Charter for 

5 C— 17 
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Appeals frpm ,the decision of the Judicial Coinmis* 
'sioner of the Province of Oude^ in order to prevent^ 
the denial of justice leave to appeal was, upon special 
petition, allowed by the Judicial Committee under 
ihe Statute, 3rd & 4th Will- IV. c. 41 {a),' 

As the Respondent did not appear, the appeal 
was heard ex parte. 


Mr. Hobhouse^ Q. C., and iMr. for the. 

Appellants. 

At the date of the contract, which pribr -to the 
annexation of Oude^ by the Governmentf the‘Maho- 
medan law was in force Oude.*z.x\A by that law there 
was no rule of limitation to bar the PlaintiR's suit. 

ft 

Maemghten’s t"'Pnnc o( Moohummadan Law,” Cti. ' 
Xri., sec. I, p. 76. ^ Since Ihe annexation various 
rules of limitation have at different ti.nes beeri* re* 

f 

garded sas in force in Oude^ some of wiiich ,were 
promulgated by Circular Orders of the Judicial 
Commissioner, without, as we submit, any authority for 
that purp^^se. At first the general twelve years rule,, 
esiablished by JPen, Reg. III. of 1793, set. ,14, 
appears to have been considered in force in Oude^ 
although Oude being a non- Regulation Province, the; ‘ 
Regulation were npf applicable thei;^o. I n De* 
cemier, 1856, the Punjab Amendment of that rule'by 
which the limitation of actions of debt or< contract, 
excepting partnership accounts, was ' deduced from , 
twelve to six years, appears to have been applied to the 
Province of Oudt, and was considered to have come 
intfi Operation oa tA yune, 1857, in accordance 

with notice, to th&t -effect; and againi the ChrcularJ 

(«) See rase reported on this point, nom. Salic Ram v. Aaim 
A-i Beg, $ Meore’s,Ind. Agp. Cases, ^270j». 
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Order of the 26th of March, 1859, No.*5i, intro* 1864. 

du(fed further .alterations Tn the rul^ of limitation ^after* sauoiwm' 

six months from the promulgation of that Civcidar; <'■ 

. . , , , . , r Misxa Axin'' 

but the only l^islative enactment imposing limi- A1.1 Exo. 

tations bf that kind is the Act, ^ No, XIV. of 

1^59. That Act, however, does not .bar the Appef- 

lants’ rights, for two .reasons ; first, it is framed so as 

not to affect suits Jostitued, as this case is, in a non.* 

Regulation * Province within the period of two years 

from the date of the extension of the Act to that 

Province; *seconcny, if i^ affected this suit, it would 

allow the period of limitation to be* six years, being 

'founded on a written ‘contract, which at the time 

lyid place of its executibn could not' be registered!!, 

Assuming the Circular Prders to have tb£ force of law 

jn Oude, the rules in force when the suit was instituted 

was 1^0. *104 of i860, whi(;)i superseded Circular Order 

No. 5d 6f 1859; and the limitation for such a suit as 

the present is, by Cicular Order, Not. 104 of i860, six 

)^ears, as the suit, being founded on a writ^n con* 

tcact incapable of registry, falls vrithin the excepticn 

of 'Rule 9^ and is, therefore, provided for by Rule ^14 

orthat Order. Section ip certainly does not apply, • 

!is it refers to money lent for ^no definite period. ' 

Sven if it could J>e held that the daw in force when 

he dUit was commenced was the Circular Order, Noi 

51 of 'iSsf), the* suit would fall within the six>year 

ather, than the’ three-year limit, being founded on a 

Bond fdtmally attested and duly executed. 

. Althoegb the Respondent jn his pleadings has 

Ristted his execution of the Bond, yet he has not raised 

the defence ol UmVtation at a\l. "A\l*he pleads is an 

unfounded hypothesis that the date was fraudvAently 

altered by tho Appella'llts. • • ^ 
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The Rigbt'Hon. the LoREk Justice Turner : 

' . . • V f 

Their are soaie points in this case -upon uhich; 
their Lordships da not think k ckecessary to give uny 
opinioa,. 

They give no opinion* apon Hie question whether 
the Regulation o( Hinitaiions couJd or conid not be 
made available without being pleaded/ or upon the * 
question whether this bond ought la be considered as 
a Bond formally attested ” wuhin the meaning of 
the Cicular Order, No. 51 ot 1859, or upon the * 
question whether there is or not in force, ^ in the 
Province of Oude, any period of limitation? 

These poitft^ their Lordships think, be' 

iaid out of the case ; and as to the Circutar Order 
No. 51, thejf are of opinion^ that it cannot be resorted 
to or applied in ihe present case, because there was a 
prod animation on the 51 st of* i860, before this 

action was brought, by which that Circular j^Order 
was expressly repealed. 

The Qrcular Order, No. 51,,, being then out of the 
case, tbd question to be decided must depend upofit 
the Act of the 4th of 1859 (No. XIV. , of 

*or upon the Circular Order, No. 104 of 1860^ 

As to the Act of the 4th of May, 18^9, it is dear^« 
in their Lordships' judgment, that k cdnnot affect the 
Question, because it was not to come into force in " any 
uon«Regulalion Province until Iwa.yearl after a 
period to be fixed by proclaimation, and those* two- 
years had not elapsed when the phikit was filed? 

«Tbe case,, therfore, is< reduced to the single pointy 

what is the eKect *of the Circular Order, No. 104 >• 

• • 

Now « assttming, as their Lordships do (that bein^ 
the view most favourable to the Resp^adent), that 
Ibis Order • was ill force (aii'd their Lordship^ observe 
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that it was upon this Order the case appeals to have* *864. 
hee*n consiclered in the*Court below to depend), its* ^alioram 
effect must, in their Lordships' judgment, rest entirely •MntzA Azi«t 
on the gth and r4tb sections of the Order ; the loth A*-* 
section, ’which was referred to in the argument, re- 
lafing exclusively to “suits for money ^ lent for no defi- * 
nite period/’ and it toeing clear that this suit was for 
money lent for a definite period. Let us consider, 
riien; first,® the effect of the gih section, which has 
reference to suits in which the period of limitation rs 
to be.thfee yeats.* It is in these terms. “Suits for 
money lent •for a fixeS period, or fer interest payable 
> on a specified date or daftes, or for brea^ of contract, 
unless there* is a wtitted engagemenC or contract, 

‘ arltl where registry offices existed at Hhe time such 
^engagement was registered within six months of 
its date„and signed by t\e party to be bound thereby, 
o\ hi% duly authorized agent." * 

Thtir Lordships understand this section, especially 
when contrasted with the 10th section, to mean that 
the rule referred to m it, is not to apply whi^e there 
Written engagement, and whepe, there being a 
tPritten ^engagement, it is registered within * six 
•months of its date in cases in which a Registry Office * 

Existed at tl^e date of the engagement; and there 
bekig, in this case, a wrritien engagement and po 
Registry iOffice* at the date of the engagement, they 
^ thiidc that th*e section does not affect the case. 

Then section 14, which has reference to suits in 
j which the period of limitation is to be six years, is in 
these terms ; “ All suits on Bonds registered within 
. six months of their date, or on Bonds formally at- 
tested when their were no means of registering, and 
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'All Other ^sMifs for which no other limitation is ex'- 
pressly provided by these rules,” ' r 

Niw, as their Lordships have said, they give no 
opinion upon the question whether this is to be con- 
sidered as a Bond ” formally attested' whbn there 
were no means of registering.”* If, on the one 
band, it be so considered, the ca^e clearly falls withinr 
the hrst branch of the section ; but if, on the other 
hand, it be not so considered, the* case astclearly fails 
within the other words of the section, ” all other suits 
for which no other limitation is expressly ptovided by 
these rules.” • * ‘ * 

ppon this ground, therefore, their Lordships are * 
of^opinion, th^ the judgment appealed from ought to 
be reversed, aLid that judgment should be entered for * 
the Plaintiffs in the action. It may be right to add, 
that the Circular Order, No. ^181* has not been 6ver- 
iooked, Hmt that their Lordships do not consi 4 er it 
effectual to alter the view which they have talfen of 
the case. The Plaintiffs are/ in their Lordships’ 
opinion, jbntjtled to judgment foi' the debt and costs,, 
and they must have«the costs of the appeal. * Their 
]L.ordships will humbly recommend Her Majesty ’ sff 
to order accordingly. 
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Ranee Surnom^jyee 


appellant, 


Maha 41 ajah»SutteeSchunder Roy,, 

Bahadoor • { Respondenty ^ 


On dppeaj from tHe Stidder Deuanny Adaivliit 

Calcutta. ^ , 

TyE Appellant, a Talookdar, holding % under the 
Respondent as Zemindar^ was in possession of lands, 
on which certain btfildings were erected, situate in 


17th & i8th 
June, 1864. 


on which certain buildings were erected, situate in Suit by a 

• Zemindar 

• • * against a 

♦ Pre^nt; Members of the Judicial CommtUee — The Right mesne tenant 

Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 

Justice Turner, and the Right Hon. Sir John Taylor Colyidge. by hereditary 

Assessors: The Right Hon Sir Lawrence Peel, and Vic Right tenure, in the 
" nature of a 

Hoi\ Sir •James W. Cine, • • Mourooeee 


ler, and the Right Hon, Sir John iayior uoiyiage. hereditary 

• The Right Hon Sir l-awrence Peel, and the Right tenure, in the 
J,. nature of a 

imeS W. Cine, • • Mourooeee 

-» • Istemraree^ to 

, *enhaiioe the 

ent of the lands which had been held by the tenant anfi hia pre- 
lecessors anterior to the Decennial Settlement at an invariable fixed rent, 
lismial^d. • 

By section 5 of Reg. XLIV. of 1793, it is provided, that when a 
Zemindary is sold by public sale for discharge of amarV* due fiom tha 
^mindar^ or others, to Government, *'a 1 ] engagements which such pro- 
prietor shall have contracted with dependent riHoMarn, whese Tedooko 
nay.bii situated in the land* sold, as also all the leases to under farmers 
ind P0*tahs to Hyots for the cultivation of the whede or any park of such 
ands (with the exceptioii of the engagements, Poliaks and leases, 
ipecified in secs 7 and 8), shall stand cancelled from the day 
tale, and the purchaser, os purchasers, of the lands shaJle be liberty to 
:ollect from such dependent Tatookdar, and frpm the Hyois er cuUit 
rators of the lands let m farm, and tjie lands not farmed,^ Iwhateter^lhe 
Eormerproprietor would have been entitled to ^mand according to* the 
established usaget and rates of the Pergunnak,m District in which 
such lands may te situated, had the engagcinems so cancelled never ex- 
isted" And the*pth s^tion provides, that section $ fs not to authorise the 
a^es<iment of any increase upon the lands^df su^ fbpemlem Trdookdar* 
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Ranb# 
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Maharajah 

Sutters* 

CHUNDHR 

Rov, , 
Bahadgor* 


*Dehee jSkHrruck Ccbindnuggnty in Fergunndk 
Ookhra^ under a Mouroose% Istemraree^ an ancient 
tenurei which had been held at a perpetual fixed rent 
or sixty years previous to the Decennial Settlement. 

The Respondent! who was a purchaser under 
mesne assignmei^t from, and deriving title througl;)/ a 
previous purchaser of the ZeminJary in the year 1823, 
at a public sale for arrears of Government revenue, 
under Ben. Reg, XI. of 1822, claimed the right <0 
enhance or raise the rent hitherto paid by the Appel-. 


lant, and those under whom she derived title! The suit 
was brought by the Respondent's father foe thal object. 
( The facts gf the case were "these : — 




as were exempted trom increase 6y sec. 41 of Reg. VIII. of 1793 at the 
Decennial ^ttlcment of t 793 * . . • * , _ 

In 1823, a Zemindar fell into arrears of revenue, and Government 
lioXdXhoZemindary at public sale for discharge of the arrears due, 
whereby the auction purchaset acquired such rights Ho cancel leases, &c. ‘ 
as then existed , but he %ok no steps under Ben. Reg. XI, of 1822, 
sees, 30, 32, 33, which gave power to a purchaser to cancel the leases 
or to enhance the rent, nor was any claim in that respect made by 
subsequenjf' purchasers f rom him, until the year 1856, wfien the Zemindar 
then in possession brought a suit to enhance the rent. JHeld, reversing 
the Sudder and Zillah Cyurta' decree , 

First, that the tenure, a Mouroosee Isfemraree, under which the De- 
fendant held was hereditary, and sfe it ‘ had been uninterruptedly held 
anterior to the Decennial Settlement at a fixed rent, the Zemindary had 
no power to enhance the rent. 

Secondly, that such a tenure was not cancelled ipso facto, by the sale 
in 1823, as the language in sec. 7 of Ben.’Ktg. XLIV. of 1793 showed 
that what was intended by sec. 5 of that Regulation was not the destruc- 
tion of the tenure, but the enhancement of rent, under certain specified 
and equitable lifiiiitattons. 

Whether such power is not confined to the auction purchase •himsqK, 
and not to those claiming under him. Qumre. • ^ 

When false witnesses or forged documenls are produced to support 
case, such fact naturally creates suspicion ; but if the appellate * 
X^ouit has to deiri with a just case though foolishly and wickedly < 
attempt^ to ho supported by false evidence, such circtsmstance will not 

d udice the HUgiHent on the meiits, when the case is supported by • 
tpendeni ew^nqe. ♦ . « . 

Spooled, when thehr Ijovdships weps satisfied from the evidence that 
was endeavouied to be supported by a 
dotNiineot and eyloence. * 

Bpdh, doounient bemg bnpeaohed, as being forged on the face of it, 
ibh dhid 'htaa, diwted to stand over {pr the oripinalsdocument td be 
t^smitted for inspection at the bearing of appeal. " 
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Alexander Seaton, a forirter Collector bf the Zillak^ 

\)f Nuddea, obtained previous to. the Decennial Set- Ranek 
tlement from the theft Zemindar, Maharajah Kisto •S<J*nomoyee 
Chunder Bahadoor, a Mouroosee istemraree Pottah,^ Mahairajah 

. • . ^ ft ^UTlKfiS- 

creating an /^hereditary tenure in ^respect o! Id8 ^ chunder 
^eegahs jind 4 cottahs of land siluate within his bahaoror 

. Zemindary, called • Pergunnah Ookhra, at a per- 
petual fixed rent pf Rs. 64. ip. 12a. Seaton sold 

the tand aftd factories ^ erected thereon to Rajah 

• Lokenauth Roy, Bahadoor (the grandfather of Rajah 
- Kristmauth R^oy, the* husband of the Appellant), 

who paid t8 the Zemindar for the time being the 
•same fixed rent. On Rajah LokenaijitRs V\s 

jon, the lale Rajah Hurrenauth Bahadoor, 

succeeded, as his heijr-at-law, to the land, also paying 
, the sdme fixed rent.^ 

About this time the* Zemindar in possession 
allowed the Government revenue payable by him in 
respect of the Zeminda^y to fall into arrear; and, in 
cousequence, in the year 1823, the Governmeft Collec- 
tor nnder Ben. Reg. XI. of 1822, sold thb Zemindary 
by pub*lic auction 10 one Moodoo Soodun Sandial. . 

Kitez sdiXe, Rajah Hurrenauth Roy attorned tcf 
*. Moodoo Soodun Sandial, as su(;h purchaser, and the 
letter receiveSi* payment of the same fixed rent from 
the* Rajah during the time that he remained the 
proprietor of Zemindary. Lhe purchaser did 

* 4iot take any proceedings urMer Ben* XI. of 

1822, %ecs. 30, 32, and 33, with the view of avoid- 

^ing or jinnulling the tenure on which the land ^'as 
hdld; or to enhance the rent payable in respect 
tliereof ; nor did be ^any manner ^question Jthe little 
of th^ Rajah, or the validity of the tenure ; but 
received the same reh\« Gubsequdnfly, a lV(r. Harris 

A— 18 
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C * • 

purchased iht^ Zefnindary from Moodoo SooduH ^ 
Sandtajf and he also received from Rajah Hurrenauth r 
dioy the same fixed rent 

^ On Harris's death, his widow became the pro- 
prietor of the Zemindary^ and received the same 

fixed rent from the Rajah. On the Rajah's death’, 

bis son, Rajah' Kristonauth Roy succeeded as heir to 
, the land. In the year 1845, Maharajah Sreesh 
Chu^lder, Bahadoor^ b ecame the purchaser by private 
sale of the Zemindary^ from Mrs. Harris. Some 
time in the year 1846, Rajah Kristonuutb Roy 
died, leaving the ‘Appellant his widow and heiress- 

at-law. r * 

It appeared thUt by* am (lease), dat'^d the 15th 

Cheyt, 1256 Sreesh Chunder Roy leased the 

Dehee Shurrack Gobi^dntig^ur for six years to one 
Sreenauth Roy (who was origiqally made a Defen^ant^ 
but who was no party to the appeal), upon the Jterrils 
*that a measurement should be made at the' joint 
expense pf the lessor and the Ijaradar ; and that 
afterwarda, in the year 1855, Ijaradar not being 
able^to concur in making the measurement, a measure- 
ment was made by the Zemindar^ and in su^fch nief^ 
sorement it was found that the appellant was in. 
occupation of the land in question, an^* was paying 
aa inadequate rent according to the current Pergun* 
nah rates. Accordingly, on the ^th J^yt^ 1263 
(1856), a notice of an intended enbance'd. rent under 
sec. 9, Ben. Reg. V of 1812, was issued the 

Jufgma wassil papers. 

On the isth of August^ 1856, a suit was institu^d 
in the <^ivil Couft t>l Zillah Nuddea by the Re- 
spoudeul's father, Maharajah Sreesh Chunder Roy, 
Bahadoor, |gainst the Appellant/ and Sfe%nath Roy, 
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forecover from her an enbanceJ rent>» estimateil at 
Ks.* 1,470, , according to fhe rates qurrent in the vijiage,* 
of the houses and lands in her occupation. ^irKNOMoirsa 

The Appellant, by her answer,* among other ^ Maharajah* 
things, *stated that more than sixty years before the chuVoku 
y^r 1856^ and previous to the Dece^jnial Settlement, 

, Seaton look of the then Zemindar a Mouroosee /stem- 
raree Pottah on an annual rent of Rs. 64. la. i2p., 
amd *havin^ erected some factories and buildings, sold 
his interest to Lokenauth Roy, Bahadoor, the Appcl- 
. lant’s . hifsbandV ‘grandfather ; that on his death it 
passed *to bis son, liurrenauth Roy^ and from him 
• to his grandson, Kristbnautk Roy^ Appellant’s 
husband^ and from him^ to her; theft ou the 23rcl 
Bysack, 1230 (1823), during Hurrenauth Roy\ hle- 
,time, he, not being able to lay bis hands on tlie 
Mouroosee Pottah granted to Seaton, in consequeuLe 
confusion in his office during hU minority, obtained 
from ^Muddoo Sooden Sandiai, who had puichased the ' 
Zemindary at auction sale for arrears of Gqverniuetit 
revenue, a Mouroosee Pottah at the same rent, wil!i a 
condition that the rent should ndver undergo ^any 
iiTcrease or diminution and the Appellant luriher 
' ^alleged, that the rent having l|een paid, it was not 
competent to khc Zemindar, who claimed as a private 
purlhdser under Muddoo Sooden Sandial, the auction 
purchaser^ and', grantor of the Pottah, to enhance the . 

* •renl^ •further objected that* Seaton's Pottah 
being <or the erection of a factory, the case (til 

—^within .the fourth exceplipn out of the 26th s^pet, 
of Act, No. 1 . of 1845. and* was, therefore, ex- 
empted from enliaiictpient of rent within mean- 
ing! of that section. The Appellant tiled with her 
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r ' * * 

answer the* allrged PoHah of the 23rd Bysack, x'zys'l 
from ^uddoo Sooduft Sandia'l. * , 

> The Respondent in his replication (his father 
^Shreesh Chund^r Roy having died in the meantime) 
denied all the allegations in the answer • in reference 
to the creation, of any lease at a fixed and per- 
manent rent ; and, with regard to >Mr. Seaton, be 
observed that, before the Decennial Settlement, to 

f 

which period k was necessary to carry the'* creation g£ 
the tenure back to raake it binding on an auction^ 
purchaser, there was a prohibition ^garnst'^tbo grant 
of perpetual leas'fes to Europeans hts>lding office 
in^he Moftissd) and, in reference to the Pottah by- 
Muddoo Soodnn S.andial^ he alleged that in several 
proceedings since the alleged execution of it, no 
mention of it whatever was made, when, if it existed 
in fact, it would have been iTv*ntioned. 

The material issue was, whether the possession, 
of the Appellant of the land, which was sue*d for, 
was hel{l under a Mouroosee title, w’ith a Mocurrery 
Jstemtaree jnmma. 

No evidence Vvas' offered by the Responflen.t • in 
•proof of the statements made by him in feis pleSH- , 
ings, or to disprove ^ny of the Appellant's statements 
or the facts which were proved by her (Witnesses. 

' The Appellant put in evidence the alleged edhfir- 
matory Pettah\ dakhilas^ or receipts '’'for‘ rent, a 
Mooktearnamah signed and recorded by late ’ 
Maharajah Sreesh Chunder^ Eahadoor^ as ^ell as a 
petition and report sign^:d *n the name of, the latc^ 
Maharajah^ which * acknowledged the title of the 
Appellacni's husband’ and herself to the land in ques- 
tion/ No document was put in evidence anterior to 
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fhe alleged* confirmatory Pottah of 182^3.* Six wit» 864* 
iges^es were examined.* Four of these witnesses. 
deposed to the signing and delivery of that iifstru- Sirno^moye* 
ment by Muddoo Soodun SandiflL Among the Maharajaw 
other witnesses, one proved the dakhilas for rent gHUNOBR 
given by the*" latef Zemindar ^ Mrs. Harris ; another, 
who was at the time in the Respondent's service 
as Mooktear^ proved the signing the dakkila^ which 
bore, the »ame of * the first Ijardar of the late 
. Maharajah ; and a thfcd proved the signing and 
granting the thrae* other dakhilas bearing the name 
of the Secoad Ijardaf- ’of the lateb Maharajah) and 
.each of which acknowledged Afouroosee 

tenure, or Mouroosee jumma (perpeti^l rent), under 
which the land in question was held. s 
The. hearing of the suit came on before Ray Ram 
Locltun Ohose, Bahadoory the Principal Sudder 
who considered the Pottah a forged docu- 
ment? and on the 19th of Novembery 1857, a decree 
was pronounced by him in favour of the Respondent at 
an enhanced rent erf Rs. 822. 3., which enhanced rent 
the* appellant was decreed and .ordered thereafter to 
pay in r&pect of the lands in question. 

• The Appellant appealed from this decree to the s 
Zillah Cour^^of Nuddea, and * an appeal was also 
brought against a portion of the Sudder Ameen's 
decre4$ the ‘Respondent. 

^ l^he heading of the two appeals took place on the 
2ist of *858, when the Judge, Mr. A. Littledaie, 

made a decree, the material part of which was in 
ihese terms * The Plaintiff s|ies to re-assess ceftain 
lands in the occupancy of Defendant, in accordance 
with the rates of tfie Pergunnah, The l!)e|^ndant 
denies his* right todo i^o, on th^ ground of her holding 
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1S64. *ihe land§ uqder a Mocnrrery leasep granted to heV 
Ran«A ‘ cieceased husband’s father in*' 1230 by a former f^ra* 
SuKNOMOYEfi prietor, Muddoo Soodun Sandial^ in recognition of a 
Maharajah similar lease granted to Mr. Seatvn before the Decen- 

SUTTEBS- V 11^, . . 

CHUNDER nial bettleinent, by the ancestors of the- PlaiAtiff, who 

BAt^APooR* were at the time owners of the esthte. The questibn 

admits of two points for inquiry. EirsL whether the 
validity of the Mocurrery lease granted in 1230 is 
satisfactorily proved ; secondly, w'hether, ^irrespective 
of that lease, the right of* Defendant to hold the 
lands without re-assessment is ' establisbed.^ The 
objections taken - by the Principal Sudder* Ameen 
against the document, on account of incorrect spell-, 
ing observabli^ in it, are, m my opinion, weak and 
unimportaiity Ii is urged on the part ol Rajah 
that It neither bears the seal of the grantor nor the^ 
names of any persons as subscribing witnesses. 
The hr^t of these objections is of more weigl^J: than 
the second, and is entitled to consideration. *As to 
the second, it is not usual for leases to be signed by 
witnesses. /Phe document in question, according to 
the date of it, was written more than thirty yeafs -jigo, 

• and, considering the length of time that has elap^Vll 
since its alleged execujtion, the appearance, of it is caU_ 
culated to raise strong suspicion as to it^ ever baviifg 
been written at that period ; and unless satisfactorily 
supported by other evidence, I do not hold k ii> itself 
entitled to credit. Four witnesses have* come foeward ' 
to swear to its genuineness ; but that circumstance 
alqne throws suspicion upon it : for it cannot ^be con-^ 
sidered otherwise than surprising that it should \o 
happen,^ that aftef thb lapse of more than thirty years 
there lihould be found four persons who all remember 
to have ^bc^n pres^it at theb ex^ution of \ document 
which is not df such a very^important nature as tOiCause 
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tBe recollection of it likely to be indelibly fixecj on their • 1864 * 

^ nieniiory ; but, with the exception of the evidence of * T^aneb 
these witnesses, there is none ol any other kind to Surnomoyxb 
support it. It is not shown to have been ever before Maharajah 
produced r and. there is not a document of any kind in gmundbr 
whWi mention*^ of ’it is made. Under these circum- ba^mor. 
^ stances, I concur with the Principal Sudder Ameen in 
rejecting it as unworthy of credit. Coming now to the 
second point forming the subject of this issue, it is 
.first argued on the part* of the Defendant, that the 
.. . PiaintiQ is debarred from re-assessing the lands by 
reason 6f their being* of the natipre described in the 
. fourth exception in section 26, Act, No^ I., 1845. Of 
this 'there is no proof, the original lea|e under which 
the lands are said to have been granted not being 
forthcoming. The Pleader on the part of the Defen- 
dant next refers me to the Sudder Court’s decision, in 
the case of Janubee Dassee, on the 27th JMdy^ 1848, 
p. 47^, which he urges is of a nature very similar to 
the present suit. In that case the Plaintiff was not a 
purchaser at a sale* made for arrears gf i^evenue ; 
whej-eaf^ in this suit the Plaintiff is* the successor (by 

• right of 'purchase} of one who was such, and conse*. 
ijuenUy stands in his place, and must be held as 
entitled to ejt^rcise the same rights. Now, the simple 
question is whether (the authenticity of the allege^ 
lease of 1*30 'by Muddoo Soodun Sandial not being 

* established) .the Defendant K;an be considered to 
have proved her right to hold the lands on a fixed 
-^jl’wwwo, ,or not? She has^ produced no grant ^or 
document constituting the original Mocurrery tenure, 
pind has failed to prove the payoientTof a fixe^ jumma 
for twelve consecutive year previoss to the Decennial 
■ Settlement,* or for period of sixty years. Granted 
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that it" has not been shown that Defendant has ever 
paid^ more than sl /umma of Rs. 64. t. 12, and t'ha^t: 
such has been stated to be the case by the Plaintiff^s 
predecessor, Mrs. Harris^ that cannot f^be, in the 
absence of all proof as to the lands having been held 
as Istemraree^ or Mocurrery at a fixed jumma thore 
than twelve years before the Decennial Settlement, or ' 
for sixty years at that rent, any bar to the Plaintiff’s 
right to enhance the rent of the lands.* The * only 
documentary evidence produced in support of the pay- 
ment of the alleged fixed ),uinfna are seven dakhilas 
for a period corhmencing from 1250. 1 consider, 

therefore, thf t on this second point there is an entire 
failure of pro)jf in favour *of the Defendlant, and thrt 
the Plaintiff’s right to enhance^ the rent of the lands 
IS clear — and with the exception of a variation of 
the amount of that enhanced rent the Zillah]\xAgt 
confirmed the Sudder Ameen*s decree. 

The Appellant presented a petition of special appeal 
to the judder Dewanny Adawlut^ stating therein the 
following grounds of appeal : — First, that although 

the reasons contained in the decision of the ZUtah 
• . . ^ * ** 

• Court lor rejecting the Potiah of 1230 B, S. 

were defective and ^ groundless ; yet, • independent 

of that, when possession from ancient times by 

payment of a Mocurrery rent had been proVed> 

and the Pottah of 1230 could not^^ut lie deemed 

to be worthy of confirmation, then no assesfmp nt of * 

rent could take place, either by law or justice.^ That, 

in^ fact, it clearly appea/ed that one fixed /ent waa^ 

uniformly paid front the time of Mr. Seaton^ who was 

appointed Colleclor *of ZillahJNuddea in 1797. That 

under such circumstances, a suit for assessment of 

rent couli^ not, either by ilaw**or ju&ticej be right or 
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• * * . \ • * 

J^toper. Second, that Mr. Harris^ of* wRose rights^ 1864. 

•fhe Plaintiff was a private purchaser, and ia her Ranhb 

petition, dated 7th Bysack^ *251, distinctly acfcnow- 

lodged that, from the time of Mr. ^eaton^ the rents ^Maharajah 

”, • ^UTtBES- 

of this land had jbee^n regularly paid at {^s. 64. 1. 12; ^ chunder 

consequently the Plaintiff, who represented her, could bah^ooos. 
never possess the right to assess the rent. Third ; 

.that Maharajah Sregsh Chunder Roy^ the father of the 
Plaintiff, haS in a kyfeut coated the 6th Falgoon^ *253, 

‘and in a petition ^daled i8th Aughrun^ 1252, after 
' acknowledging tRe ^wroosee right and fixed rent, 
prayed to obfain the same, and for that reason the 
*sLiit for assessment should be dismissed, f * 

• The hearing of the ^special appeln took place 
before Messrs. A. Sconce and H. V. Bayley, two of 
the J[udges of the# Sudder Dewanny Adawlut^ 
atyi on the 26th of Marchy 1859, the following judg- 
ment Vas delivered : — The first point in the special 
appeal is, that as the under-tenure existed about 
the time of the Pe/manent Settlement, tlie plain- 

. tiff could only carry an order for enhaheefnent on 
• * • • 
prbof th^t it was liable to be enhanced under ^he 

provisions of cl. i, sec .51. Reg. VIII, of 1793. But* 

this plea obviously falls from its# own statement. The 

word used is *'*about/' that is, it Ts assumed that the 

lancfs in question was first granted to Mr. Season, the 

Collector if the* district in 1797; but the Petitioner 

Can dtoly cUiin the support of *the law quoted, on the 

assumpfion, that her tenure existed at the time of the 

"‘’Pernaanant Settlement, not •seven years later. And, 

sdbondiy, it is contended, that ^e ^su’.t is barred, as 

Plaintiff predecessors* in the estate admitted Ihe 

existence of^ the tenure. But we find no admission 

to‘ sustain* this pica.* Harris^ a forme^fi proprietor, 

•X — 19 
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once remarked in a petition, that the tenants ha^ 
paid jr^nt as they c^ose ; an<i in another petition, 
Plaintiff’s lather spoke of the tenure as a Mouroosee 
^jumma ; but we have no intitnation at all that any of 
the proprietors of the estate had recognized the exist- 
ence of the tenure under distinct terms to the 
land comprised in it, and the rent which it bore* 

As the rules of the Sudd^r D^wanny Court with 
respect to the value of the subject-matter in dispufe 
prevented an application being made to that Court • 
for leave to appeal to Englan^^ and Appellant, with- 
out applying *there!, presented a petition for leave to 
appeal to H'^r Majesty in* Council, which, in tl>e* 
circumstances^^ was granted ‘(o). 

The appeal came on in the first instance on the 
aSth a^d 3otli days of November y 1863, when the, 
genuinenes^ of the original Pottah^ dated the 23rd 
Bysacky 1230, {4th May, 1823,), being impeached 
^y the Respondent as a fabricated document, their 
Lordshig (^) directed the appeal to stand over for 
4bat dovucifent to be transmitted from India {€). 


(fl)See case reported on this point, «>;//. Sreemiitty Ranee 
Surnomoye v. Maharajah ^tteeschiinder Roy, 8 ^core’s Ind, App. 
Cases 165. * 

* Present .* — Members of the Judicial CommtUee-^The right 
Hon, Lord Chelmsford, -the Right Hon the*'^ord jisticb Knight 
Bruce, and the Right Hon. Sir John Taylor Coleridge • , ' 

A55^5,w 5 : The Right Hon. Sir L avvrence Peel, and title Right 
Hon, Sir James W. Col vile, 

t^) See the cases of Mussamaf Khoor Konwur v, Batoo MQodTi" 
narain Singh, 9 Moorjp’s Jnd. App. Cases. 10; MaCarthy Judah, 
11 Mooreii P. C. Cases, 47 ; and Ms^on tf. The Att, Gen, of 
Jamaica, 4 Moore’s P. C. Cases, £28, in which similar Order to 
transmit ong^al docum^ts iinpeaohed,^as in this cas^, were made. 
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^his was accordingly done and the appeal *was again 
mrg:ued. . • ^ ^ ‘ 

, The Attorney-General (Sir R. Palmer)^ aud 
Mr. Leith^ for the Appellant. 

^his questron is, of great importance, as it affects 
numerous* other persons like the Af>pellant holding 
ander ancient teniFres*simi]ar to the one in suit. It is 
submitted, ^bat the decrees of the Zillak Sudder Court 
appealed from cannot be snsts^ined. By those decrees 
it was declared, th^t the PUinti^, a remote purchaser 
by private contract, deriving title t^hrough a purchase 
of the Zemindary at a public sale to realize arrears 
of ^Govemn>ent revenue,^ was “ entltl^ to exercise 
tfie same rights as the fast-mentron^d purchaser, 
including the extraordinary powers given by the 
'Regulations to purchasers at Govern sales for 
ar^rears of revenue to a^oid and annul snbitenures 
created since the Decennial Settlement, but, even 
if the decree rightly decided the general prin* 
ciple, which we deny, it was wrong in ^applying 
the , pi;ovisions of the public sale Jaw contained m 
sQfi..' 26 tof Act. No. I. of 1845 Legislative 

Council, those provisions being restricted to* pur- 
‘chasers of est^ites sold under th;ft Act, which was not 
the case in respect to the Zemindary of the Respon- 
dent. Re|^ulation XI. of 1822, was the sale law under 
whi:h the Zetnindary of the Respondent had been 
prevfeusly sold in the year 1823, la realize arears of 
Government revenue, and from that Regulation the 
Vxpvers iDf the purchaser, Muddoo Sooddun Sandial 
to annul or avoid such tenures .were exclusively 
derived. Two important considerations arRse, upon 
the cuiistractioii of.^secs. 30, ;^2, and 33, of Keg. 

XI. of i" 822 . First, it is a penal •Reguiation, 
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iind nflust ' E|,e construed strictly, or equitaWy I'rti 
" favour of the sub-tenant. * Secondly, it dcclaYef 
that the original purchaser “may*' exercise this 
extraordinary power, but this discretion, we submit, 
’must be within a reasonable time after the purchase, 
and' that such riglit would be absolutely barred after 
twelve years’ by the Regulatioij of Limitation III. of 
1793, sec. but Reg. XI. of 1822, which was in 
force at the time of the sale, has been repeated by Act, 
No. XII. of 1841. sec. I, -witfiout any attempt by the. 
original purchaser to exercise the powers' conferred 
by the last-mentioned Regulation, long before the 
Plaintiff took^any step to exercise the same. The* 
new or substituted powers given by that Act* are 
restricted to 'purchasers of estates sold under it. 
The anus was upon thp Respondent, to prove that as^ 
Zemindar HlPw^as entitled to e^nhance the rent of this 
ancient ' tenure, Reg. VIII. 1793, sec. 51, ^ 1 . '2, 
wdiich he failed to do. 

« 

Next, with respect to the merits. It appears by 
the evidence that the lands haci always been held 
as Mouroosee htemraree by the Respondent .and 
•those under whom she derived title, as an anciiht 
hereditary tenure created previous to the Decennial 
Settlement, subject, only to the pa5^ment to the 
Zemindar of an uniform fixed rent, and the same 
rent has also been paid by five “t'en aids succes- 
sively since SeatoWs grant. The App’eUant has no 
power of enhancing a fixed rent, S.D.A.0 Rep.,. 
Vol. n, p. 515, year 11.48; S.D.A. Rep., Vol. i6,, 
P* 365, year 1853. • Again, the purchaser of tNs 
Zemindary at the •public sale and those who subse- 
q«enH^ became proprietors thereof, from whom the 
Respondent ^derived tkle, lavc.adifi1tted an(f .confirmed 
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the ancient hereditary title of the Appella^it to hold 
fche* lands jn question df the Zemindar y at a uni* * 
form invariable rent, payable to the Zemindar. A Surnojwoyfk 
possessory title is qiade out by the Appellant, and the 
Respondent is^ estopped by his own acts and pro- aniNORK 
ce&Hings Jrom disputing the right and title of the 
Appellant to bold t}\^ lands as an ancient hereditary 
tenure at a uniform 6xed rent. 

•With regard to the evidence, the case divides itself 
. into two heads, first under the confirmatory Pottah, 

.and secorfdly, the evidence of tenure, independently 
of it. ]^ow,« we submit that the confirmatory Pottah 
•of Muddoo Soodun Sdndial^ after his purchase at 
tjie Public sale, was sufficiently proved the evidence 
of the attesting witnesses, and moreover that no evi- 
,dence was given by the Respondent to contradict them., 
qr to show that the sigi\^ture io t\\Q^ PoAuh was not 
in^tha grantor's handwriting. But secondly, ^without 
such ^Poitah^ even if it be a fabricated document, the 
other evidence was sufficient to show that the lands 
were held at an unvarying yearly rent, • 

^.’Mr. mForsyth^ Q. C., and Mr. Fields Q. C.,*for 
the .Respondent* 

• 

First, the Respondent deriving his title under 
Muddoo Soodun Sandial the purchaser at a Cover i 7 - 
ment %ale^ und^*r Ben. Reg, XI. of 1822, for arrears of 
revenue;, is Entitled to enhance the rents of the lands 
in que^ion, and such lands were liable to be asses^d 
J>y the Respondent at the current Pergunnah rates. 
iHlie ‘Respondent has required all the rights which 
Muddoo Soodun Sandial bad when the purchased the 
Zemindary \Ti 1823, By XLIV. of 1793, sec. 

Jj;, such a •tenure upon fhe Government #ale, ceased 
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1864. //fiO factOf tOr exsit without any act being done by the 
Ranff'' purchaser; and the Respondent as subsequent pur- 
r chaser by private contract, is entitled to avail hinr- 
s«Ifof that enactment, as be has the same righta as 
CHUNDBR the “purchaser at public sale “ mentionecT in the 
Pahaooor. 5th seetton, and by this Regulation, which is *hot 
repealed, to cancel the lease. This please is not, as 
contended by the Appellant, a Mouroosae^ or inherit- 
able tenure. In the answer the Appellaht c^lis the 
lands Mocurrery (fixed) and htemraree (perpetual)".- 
Wilson's Glos. It may be that th'b Court 'below w^as 
wrong in applying’*the provisions of sec. :2&of the Act. 
No. I. of 1&45, to this case, as it is restricted to^ 
sales for Govibrnment arrears made und^r that 'Act, 
and therefore,*^ could not applv to a sale made in 1823, 
but that arose from* the Appellant referring to that 
Act in her answer. The cases cited by the Appellant 
do not *apply. 

Second, there is no evidence of a grant of any 
Pottah ^ at a fixed and invariable rent to Mr. 
Seaton at «any time before or since the Decennial 
Settlement. The alleged grant of a confirmatory 
* Pottah by Moodoo Soodun SandialhtKvs on the face 
of it evidence of be^ng a fabricated document, and 
the witnesses examined in support of it,cas was held by 
l 4 je Court below, are wholly unworthy of credit/ If 
the Poottah was not made previous'* „to iht sUle, the 
purchaser and those *claiming under him bold the 
Zemindary freed of the tenure. 

The Attorney Gencraf in reply : 

Section 5 of Reg. XLIV, of 1793, which the 
Respondent relies on as having ipso j^acto^ upon 
the sale o£ the ZSntndary* in® 1823, cancelled 
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Jlfouro$see IsHmraree Pottah under, vjhich we* 
liold, is qualified by bedtioii 7 of the same Regula- 
tiont and at the most, according to a strict 
construction of those sections, empowers the pur- 
chaser to enrhance the rent upon equitable princi- 
ple. In .fact, that Regulation was passed to 
free ^purchasers from, improvident grants made by 
TalookdarSy and to set them free from such obligations. 
EHit section* 5 of that Regulation if not expressly, is 
.impliedly, repealed by Fteg. v. of 1812, sec. 9, and 
.XI. of. 1822, sec.»*30, 32 and 33,50 far as respects 
hereditary tenures giving a transferable right. The 
Jiardship upon grantees and subordinate interests 
by Reg. XLIV. of 1793 an Act 

was parsed in 1859 to modify it. ThalMct, however, 
was not to force when this decree was made. Sup- 
posin*g the confirmafory to be forged and the 

cadence of the witnesses in support thereof im worthy 
of crdtiit, that instrument may be left out of con- 
sideration, as the other* independent evidence of this 
property being an ancfient tenure held at aji uivariable 
fi\ed rent is conclusive. 
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. The judgment of the Lords of the Judicial Com- 
‘mittee, after .being reserved, wa% now delivered by 


• 23rd July, 
1864. 


* The Right Hon. Tlve LORD Justice Turner. • 

• \ • • 

. This ^was. an appeal from.a decree o( the S udder 
Dewaimy Adawlat at Calcutta ef the 25th of March, 
,1859, from a decree of the Judge of the Zillah Court 
of Nuddea, in Bengal, of the .aist of July, 1858, 
{:onfirming substantially, a decrhe bf the principal 
Sudder Am^en of Nuddea, in Bengal, of th£ tgth 
N Nevemkfir, 1837. ’*Tha suit w%s originjiUy brought 
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1SQ4. hy the Respondent's father, and the relations of the 
parties to each other were those of Zemindar an# 
SuRNOMiiYK^ Taloiekdar^ the Appellant holding as mesne tenant a 
Maharaiah^ portion of the Zemindary. The Object of the suit is 
cauNDBfa to enchance the rent at which the Appellant holds that 
Baiuooor pf>rtion, and np . question is maSe upon, the fCe- 
spoudent's general title, nor upon the relatio<ti in 
which the Appellant stands towards him. She does , 
not dispute his right, under other circumstances, tb 
bring this sort of action against her, and their Lord- 
ships, therefore, do not enter into the' question 
whether the actioh has been properly So brought. 
They give opinion on ' that point. What the ‘ 
Appellant insists upon is, ^ that this present action 
must fail ^because her tenure js hereditary and at a 
fixed rent, which the Zemindar, has no power to. 
enhance. »» 

It will be convenient in the first place to 'state 
what, upon the evidence their Lordships consider to 
be established as to the Appellant’s title, omitting for 
the present^some parts of the evidence on which she 
relies, and to which loo much importance has bojeli, 
as it appears to their Lordships, attached in tiie 
Courts below. The .interest which she- represents* 
was first created by grant in favour oi a Mr. Seaton 
a<t some date prior to the commencement of fhis 
century. On parts of the land compfi^ed frithtn his 
grant he' laid out garderts and erected factories ^•and* 
other buildings, but there is no direct evidence that 
th^ grant was made for these purposes. He«^ppears, 
to have been a Civil servant of the East India Coirr-* 
pany$ af )4 after some years, w;hen leaving India iox: 
Mngldnd^ he sold the whole property to ^ the grand* 

' fdtther of tt^e Appellant’s busbahd; on his death il 
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descended 'to the father, and thence in *du 9 course 
^lier husband, from whom she ha3 inherited it Jls his Ri^mbs 
wjdow. A portion of the land during this course ofr 
years has been granted to the Government, and llawARAjAii 
^blic College ^erected thereon. And during the 
vimole time of the occupation of these five tenants, the g 
same rent has always been paid. Upon this state of 
facts the Appellant contends that she is not merely a 
^Mouroosee tenant, that js, one hblding by hereditary 
tenure, but that she holds at a fixed rent, and under 
s ucircircum stances a^ protect her from any enhance*> 
ment of it.* 

The state o( facts on the part of thy Respondent is 

• this ; It a'ppeairs that while Hurr^nmth Soy, Baha^ 
daor^ the father of the Appellant’s husband, was in 
pos^session, the Government revenue payable by the 
^emindary feli into acrear, and the property w^as, 
therefore, put up to public auction ; one Muddoo 
SooduH Sandial became the purchaser^ and be 
acquired the rights^ which the then subsis^ng Regu- * 

' lations gave to a purchaser at such a sale. After 
Wme yme he sold the Zemxnda^y by private^ con- 
tract to . Mr. Harris^ from whom, on his death, 
it pa.ssed his widow; fronv her it was purchased* 
by the Mak^ajah Sues Ckunder Bey, now deceased, 
wlio in August, 1856, commenced the present miit, 
and* on^ his^^doath the Respondeat, inheriting the 
' Zemii^dar^, has continued if. 

U^on this state of facts the Respondent contends, 
that aa he claims under Muddeo S^odun Sakdiit^ he 

* has acquired ail rights which Sluddm Soodun SandiAl 
- had, and that as be purchased* at a Qoverament 

autMon, he was entitled by the Reguktioti *then In 

•X — 30 
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force to cancel the lease under which the Appellant^i 
ances^r was holding,, and of course to impose new 
' terms as to the rent. , 

, It is, as it seems to their Lordships, necessary to 
the Respondent’s success, that Mnd&oo Soodun 
S«ndiut should b{ive had in him, at the time when 
he sold to Mr. Harris, the rights ab()ve stated, so 
that he himself might at that ti<pc have enhanced 
the’ rent of these lands ; that these rights should have 
passed to Mr. Harris, and the subsequent purchasers 
of the property down to and^ including the ' Re- 
spondent’s father ; and that they either coulB not have 
been or have v’ot been in fact waived by the -Re-’ 
spondenl’s fall^ir or by any* one of the prior owners, 
for unless this be the case, their Lordships see no 
ground on which the here’ditary tenure could be’ ,dis- 
turbed or the rent enhanced. < 

The reliance of the Respondent is on some onh of 
the Regulations which iiave been made at different 
times in regard to purchasers at Government auction 
sales In the* case of Zemindaries, from which the 


Government inconfie has not been duly paid.. These 
Regulations have been couched in different language, 
but all with the same policy in view, as regards the 
present question. It has been assumed, '^s the foun~ 
daiioii of them, that the* dafault of the Zemhidfir 
may have been occasioned by improvident ^ranb of 
Jabais and other subordinate tenures at liuideqdhte 
ren.ts : . that thb was in breach of the conditicfb on 
wbigh. 'thb fund, whs originally created by the • Sove- 
reign Power ; and the* parcbttser, therefore, has been'’ 
set ifee (fom tb«*,obligatidii o| these grants, with 
'upecihed exceptions^ and with certain iimitao 
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• lidna of his power as to new tenancies to be creaUwt. 

Xhese faws, however, ^annot but occasionally operate 
*very hardly on the grantees of •subordinate interests, 
and they have, therefore, been naateriaHy modified by 
an Act of 1859 , not in force when this decree was" 
iHlide, and "iibt, .therefore, directly applicable to it ; , 
but' such Regulations must on general principles 
receive a strict construction. There se^ms to have 
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^been doi4>t iiT the minds of the Respondent's advisers 
on which of these Regulations his case could safely 

be rested, and, it would appear from the proceedings 
in the Coprt below-that it was Intended to rest it. 
on Regulation Act, Ng. i of 1845 , winch certainly 
‘ would hot have’ snppot;ted it. because the s^le rehed 
• on was not effected under that Regulation, and Us 
provisions are limited to sales so effected. Upen the 
argumen before their Lordships the Counsel for the 
Respohdent reKed oofhe fifth section of IJegulation 
XLWV. of 1793) which is the earliest of the Regula'- 
tions on this 8 ubjeet-,«and they contended that, although ^ 
subsequent Regulations upon the subject Ijave been 
passed m different language and ^repealed, this fift 
action, of Regulation XLIV., 1793- has never .been 
repealed; but was in force at the time when the sale in, 
.question was made and this ‘action was commenced. 
Whether upon the true construction of all the Regula.- 
tions ta^n together this particular section ought tdbe 
take'n tl have* been repealed or not, their Lordships 

do-«dt think it necessary ta determine. They assume 
to favour of the Respondent that it stands, onrepealed 
and ill full force, and will deal with the case upon 
•that tooting.’ The language of this section is no 
aoubt favourable to the Respondent's* ca*e. R 
frevides .that wh?n ,,Zmindan « eoW at a public 



144 CASES tN THE PRIVY COUNCIL 


f)M» . 

Ran** 

Sviutoitovitc 


Mabarajah 
SUTTBSS- 
CBOtrORR 
Rov,. , 
IUmadoob. 


s^le toe di<tcharge of attars due from' the proprietor*, 
to the government, “ all' engagementa which suf:h 
proprietoca ^11 have contracted with dependent*^ 

^ Taloabdars, whose Tatooks may be situated in ttie 
Jands sold, as also all leases to ’under-farmei'S and 
PottaRs to Ryots (with the exception of the engage-* 
meats, Pottahs and leases specified in sections vuV 
and viii.,) shall stand cancelled* from' the day of 
sale, apd the purchaser or purchasers of the lands 
shall be at liberty to collect, from such dependent 
Tahohdar, and from the Ryot a oc cultivators of the- 
lands let i-n farna, and the lands not farmed, whatever 
the former proprietor would have been entitled to 
demand according to the established usages and rate* 
of the Pergunjiak or District in which such lands may*" 
be situated' had the engagements so cancelled never 
existed.” But the seventh sectioa of this same .Ke-. 
gulation ^provides, that this Is not to authorize the- 
assessment ~of any increase upon the lands o{,suchi 
dependent Talookdars, as weresexempted from in* 
crease at^the Decennial Settl«n»eBt,of i793« 

Their Lordships do not, upon any evidence, in the 
casei OB which they think k safe to rely, see tbe^ 

, way to the belief that the Appellant brings her case 
within the seventh sedition, but they cite,it because it 
may have a bearing bn the constriKtion of the 
guhge of the fifth section. The Respondent ^ontends 
that by the operation of the words stand cancelled 
from the day of sale,’'' tllte existing intOrests olAbe 
Taiodbdar, ipso facto^ ceased to exist, without any act 
done by thdi purchaser! that k was incapable o| 
confirmation or b^g, set up by him or his successor ; 
and that "where, from the acqtriescence of the pur-* ’ 
chaser or those claiming under Jum, the 4tosse$sion 
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hid remained in the Taloohfar and those claiming 
und^r him undisturbed, ^ and the origi&ai * rent had 
been received, no matter for how long a period, or 
through whatever number of mesne conveyances, it 
still remained a bare possession at tfte will of the 
Zetf^ndar fot^'thc .time being, and the rent always 
liable to ‘enhancement. In this hard and literal 
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construction of the fvords cited above, their Lord- 
*shjips do not concuc* They think, that their meaning 
is properly to be collected from the policy and intent 
of the Regulation, •from the language used in other 
parts of. the same ssftion, and from the seventh 
section, which creates aji exception out of the pro- 
visions of that section. English lawyeyl are familiar 
vfith this principle of construction app^ed as early 
as the time of Lord Goke (see ist Inst. 45) to the 
disabling Statute of • ist Elia., c. xix sec. 5, and 
in •several modern reported cases between landlord 
and tenant, on clauses of forfeiture in leases. Words 
which make a Bishop's grant “ utterly void and of 
none effect to all intents, constructions, and purposes,” 

. have been held not to prevent the grant from being 
go^d an4 binding on the grantor, a'nd in some ca$es 
confirmable by the successor; and so a proviso in a’ 
lease, that it^ should be void altogether in case the 
tenant should ’neglect to do a Certain act, has been 
helt^ only to inake k voidable at the option of thb 
^ landlord. * Tljaif Lordships do not cite these as 
huthdrities governing this ccTse, but mention them 
only a& illustrating a general principle of constructior> 
wrhich for its justice, reasonoblopess, and convenience, 
nfust be considered^ of universal* application, In (be 
present cJise the object of the GovernmenUwas that 
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‘ /kwwiw should be duly paid, and iBat the nieaw^ 
Ranbb ^ of paying it should not be withdrawn by the iropra- 

SvRNOiAvBE ^ ^ t * jr Jf 

V, vidPnt grants of the Zemindars who had made 
default ; but cases of default might often arise iifhere 
^ improvident gfant had been made, where the 

Bamaijuo^. Talookdars and the Ryots held at proper rents,r.and 
l!je default wa‘s owing to extravagance, mismanage- 
ment, or other causes, — in sucfi cases the Government 
cannot be supposed to have infended wanton aptf 
unjust dislurliance of vested interests. It is true that 
the section makes no distinction tQ, terms between the 
two classes of ceases, and it ^ Would be jinsafe in con- 
struction to make any such ; but the consideratior}' 
furnishes redfeon for such ^limitatioh, both as to«time 
And extent il operation, as the words will admit, 
indeed seem to require, in o'rder to give effect to the 
Mhole sentence. Now, lookings at what follcpws in 
the same clause, it is obvious that no such absokite 
canccllatton was intended, for the power expressly 
and affirmatively given to the purchaser supposes' 
the Tahokdars and the Ryots* to remain in all re- 
spects as l)efore, except that they become liable to* 
ascertain limited increase of rent, ** according tojih^ 
established u«iages and rates of the* hergunnah Of . 
district;” words in* themselves showjng, that the 
section was directeci to cases in whfch grants, had 
been made with reservations of rept bejow^ those 
usages and rates. It is to be ohserVed also that in , 
terms this power is given only to the purcbil^^ hinv- 
self, which would ordinarily suffice to remedy the 
mfechief in contemPlati&n. The language • of thd- 
exception, too, iy section seven Ikhow'^s, that what was 
ainicd^ at by section five, was liot the destruction bl’ 
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tenure, but the increase^ of rent, un 3 er’ certain , 
s{Jbci6ed and equitable limitations. • ■> Ram«r 

The conclusion at which their Lordships have SawjoKovBs 
arrived as to the construction of the section is this— Maharajah 
that a power was* given by it to the pjiirchaser at a c^hundbr 
G 3vernmenfc sale for arrears to avoid ’the subsisting bahadoor. 
engagements as to rent* and to increase the rent to 
that amount at whioh, according to the establislied 
usa*ges‘ and ’rates of the J^ergunndh^ or District, it 
would have stood had the cancelled engagement so 
avoided never exist^i* ^bis gives it a just and rea- 
sonable operltion, and virtually it *would have had 
nt>ne, when the eating rent was alrea^ according 
to«the usages Sind rate of the* Pergunnah. ^ 

This conclusion is of great importance in the de- 
termination of the renjaining questions. The sale to 
Muddoo Soodun according to the Respon- 

dent's dwn case, took place some time before 1823, 
and he found those undei; whom the Appellant claims 
holding the land at an old rent of Rs 64. ia| t2p; 
he* did not attempt to disturb the odcupatton or in- 
crease this^rent, but received it durin|; all the tin^e 
he remained owner. He sold by private contract to 
Mr. Harris^ from whom it passed to his widow, Mrs. 

Harris^ and from her again by prrivate contract to 
the Respondent's father. Maharajah Sreesk Chundef 
gs *has^ bee'q* already stated. During all this 
time (afid.for at considerable petiod hr fore, so far as 
appears fhdeed from the very creation of the tenure 
—more than sixty years ago), the same rent ha^ 
always' been paid: and there is no evidence that 
when first imposed -naji even when the purchase 
-was made, it was not a perfectly adequate rent for the 
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]propei*tjr; 6rett changers iti the value of proparty 
have*' now arisen, and the Respondent deitiafkda by hia 
SbanoMOYii plaint an annual rent Of Rs. 1470, or nearly twenty* 
three times the amount of the original rent, accordinj^f 
^ ^ atates Jt, to the actual rate current in the 

If the section in question did not authorize the 
purchaser to disturb the possession, and left him an 
option' to confirm the ez;isting rate of* rent, there 
seems to be the strongest evidence that he exercised 
that option in favour of the » ^aU^kdat ; and *even If 
the same rights passed from him unimpaired to Mr. 
ffarrisi ktid succession to thosaawho claim under 
him the evidence is equally strong-*«nay, as regards 
Mrs. Harris ^ personally, it is stronger. It is, there- 
fore, unnecessary to dfecide whether the section is to 
be construed as giving a power only to the purchaser, 
or to him and his heirs, or a power attached ^to the 
Zemindaryt which passed to subsequent purchasers. 
Their [jordships, moreover, observe that the power 
given is tb collect what the former proprietor would 
have been entitled to demand, if the cancelled engage* 
ment ^ had never been made ; words, which seem to 
point to something to be done on the change of ownoV- 
sfilp, not to something to be done aiter*^ any indefinite 
^'tapse of time; amd, as before remarked, in termi the* 
power is given only to the purcbasbr hiiAseU, as to 
, ndiom^ reasons fnighi; dpply which would nqt ^extend* 
to subsequent purchasers from him. Their iSOrdsbips, 
however, pronounce no, opinion on this quirstiofi^ jt 
nod bmng nectssary'to deckle it* , They say ho mwre 
than that a construction which,, would render tho^ , tide 
property ui^ecessprily uncertain,, ought. mt« 

r " . • 
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Hheir Judgment, to be given to a power, of this de* i«4. 
icription. • ‘ , , 'IramT, 

Qn examining the Regulations their Lordships are 
satisfied that the Respondent's case ban rest only on J^abakajah 

. • • . , • . • SOTTEBS- 

the powers .g[4yen by the section in question ; and dfUNDRR 

they are jof opinion that those pqwers, assuming bahadoob. 
them to be in force) will not support the present 
.action. They are glad to find that it" is not their 
duty *to support a claim, which appears to them to be 
* unjust. During the long period for which this pro- 
perty has* been KSld^at a small unvarying rent, it has 
been boughtf4and sold, and changes and improve- 
tnents have been mafle, '‘no doubt at a# considerable 
expense, and upon tho *faith of the*^ rent to the 
Zemindar continuing unchanged : he has purchased 
ivhile^£hat state of ^lings existed, and it must be pre- 
sumed for a price calculated accordingly ; and it is 
manifSstly unjust that he should be allowed to dis- 
turb it! 

It will have been observed that their Lordships 
.have arrived at their conclusion without 'considering 
either thg parol evidence of the Ap'pellant, or a con- 
firmatory Pottah produced by her as having been ' 

•granted by' Muddoo Soodum Sandial^ which, if 
received by the Courts below,* would have con- 
cltid'ed the case in her favour. Both these Courts^, 
however, \reated the whole of the parol evidence as 
hnwdrtUy of * credit, and the Pottah as a forged in- 
slrumeot; and their Lordships reffret that on the 
dullest ^nsideration they are liot prepared to differ 

from them in these conclusions^ When false wit- 

• • 

nesses or forged decaments are produced i» support 
of a ca{e,.]die fact naturally creates BuspicioH as to 
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the case, itself; and if the evidence 00 which their 
Lor(|ships act depended in 'any decree for Us cred> 
bility or weight on such witoesses« or document, tMy 
wonld have piTused as to their coudusion. The fa,ct 
is not so, however, in the present case; Uieir Lord* 
ships believe they have to deal 'with a^ just Case 
foolishly and ' wickedly attempted to be supported 
by false evidence. This misconduct must not 
mislead them in the advice they will have to tender 
to Her Majesty, which wifi be that the appeal be 
sust^ned, the decrees complained of reversed, the 
plsdat in the suit dismissed, and any costs which may 
have been p^jd by the Appellant in the Courts below 
re-*funded, b^ that no costs of the appeal, or of* an^ 
of the proceedings below, be allowed to the Appel- 
lant. 
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Sevvaji y;ijaya Raghunadha 
VXloji Kristnan (Iopalar 


• Appellant, 


Chinna Nayana CHETTt Respondents ^ 

On etppeal front^he^udder Dewanny Adawlu? at 
* Madras, 


7h(S suit was brought in the suboAsinate Court 
of Compaconum by the AppeUant, the Zemindar 
of Madukur^ against the Respondent and others^ to 
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of Madukur^ against the Respondent and others^ to to Recover 

• reai estate in 

* the possession 

• Protent : Members of the Judicial The Right oW and of his 

Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord ^^o^thle”^ 
Justice Turner, and the Master of the Rolls (The Right iHon. Sir had been on- 
John Romilly). * 

Assessors Right Hon. Sir Lawrence Teel, and the Right years, on the 

Hon!T&ir James W, Colvik. ground that 

the estate was 
mort^ged 

only by A 's ancestonu and that and those clainiiog under him were 
only u^bfructory mortgagees in possession. Held, that the onus pro^ 

• kaudi was on i., who could only succeed by the strength of his own 
title, an4 not by reason of the week ness of ^.’s title. 

•i# a p^Ay put in evidence in support of his title, doennoents proved to 
be lotted,, out the other^ evii^nce adduced by him is not impeachei^ 

• the Court, in rejecting the forged documents, will take the unimpeached 
a evidence into consideration, and if satU6ed, adjudicate thereon. , „ - 
Act. No. XVI of fS$^, e. 4, enhets, that no special appeal shatt Se, 
»er shah' aiw decision bo reversed, alteiiid, or remained by »ay w* 
Siaihr Courts upon the gropnd that the deebion of any quesHoa of 
Irnet b cohetrary to, or not warranted by, evidence taken, or aiqr ptob*^ 
biilty dedbeed from the record Held that enaetweat waatoM 
earvtedtoUs fuft legitimate extent, except #fce^ the decf^ ai ika 
imferior Court is founded pn an inference of law , when a specwl appeal* 
liesfe the SnAde^ Drmanny AdtgUflt^i. 


9 



: isa . CASE? IN^THB PRfVY COONCIL 


t9S4 


Sbwaji 

VtJAVA 

Eaohu- 


< 


NADHA 

Valoji 

Kbutn&m 

COPALAR* 


‘ ChinAa 
Nay AM A 
Chettl 


recover t!je village of Udayamarttandapuram^ wbicfi 
had been in the uninterrupted possession ol 
Resoondent and those under whom he claimed for 
upwardEs of forty-four years before the institution of 
the suit. 

The case of the Appellant was, that one T^yilayd his 
grandmother, in the year 1805, mortgaged the village 
and the title deeds to one Palaniyqppa Cketti for 500 
under a mortgage Bond^ and put him in" po*^- 
seSsion, stipulating that he should enjoy the same in^ 
lieu <# interest, and restore th^ vfcage on ‘'repayment 
of the mortgage mbney. The Respondentv on the other 
hand, relied (^n his length of possession, contending^ 
that Palaniyafipa Chetti, through whom • he claih)ed^ 
became the absolute owner of the village under a Bill 
of sale, dated the 15th of Sfay^ 1805, executed by 
Valoji Maihken Gopalar^ the Appellant's grandfather, 
in consideration of the sum of 25a pons^ and he sub* 
mitted, that the burthen of proof was on the Xppel- 
land to prove the allegation that the village was, as 
he alleged, ‘mortgaged and not sold. 

The plaint was filed in September, »84gK 'agamst 
Parvatiachi the widow of PalaniyS^ppa Chetti, Setve^^ 
nayak(^ Tevan, his Ijeir SelvanayakA Chetii, Subhh 
Chthi, and Vaidihngar Chrtti, the son . of one Cepala 
Cheift, and the .Respondent, Chinna Nayam Chetti^ 
The plaint alleged that Jthroigh^ whom 

^he plaintiff traced his ‘title, bad, in tW year 1805^^^ 


vTlittA wliRA of tbs Jnferior Court state iliat the iocUnation 

Ol his opinion been a sale, but that the Defendant 

dsttld Aiot rely ^at defeii^^ because be hacT attempted to strongtheii- 
bis casp by a forced Bill of sale, and that the estate* tf not sold, must 
basftibfien mOrt^ed^as iiu^lnted by the Pteintlff, and . thereupon decided 
.wiihohi fur^r proof tbat^he estate was mortgaged; such judgment uras 
.hibiviiat-tnW an inference of law. and analogetia 

of a judge to a jurv, and, in such ctrcumstaticvS, ^ 
S^fif^^ryty^anttv Aaowlut lies from such decrea* 
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teoftgaged'the estate to Palaniya^a QhitH and tlwt 
tho alleged Bill of sale ki that year by the AppelUtiTs* 
erandfathec, V'lloji Maikken Ge)>alar, was forgery . 
as *he had died in 1799, before the date of the alleged^ ^ 

Bill of 'sale, and prayed for t he delivery back of the ^ 
•vilhige on repayment of the mortgage money. 

The Respondent ajone appeared and, by his answer, 
relied on the fact that the estate in question had not 
been in the possersion of the Appellant or his ancestors 
for the last forty-four years, but had been in the pos- 
session during thit time, with the and other 

rights, *of the first defendant's husband, and then of 
.the third Defendant’s fether. afterwards of the third 
Defendant, • and the Respondent succes^vely ; that the 
Appellant’s grandfather, Vahji Maikken GepaUr had 
sold the village to Falaniyappa Cheth, by a Bill of sale 
'datea the .7th of May, 1805. a"d ^ 

the village had been registered in Push I 2<5 (1805), 
ia hil name, as the sole proprietor ; that as the sworrd 
Defendant was a minor, his mother and guarfian, 
Parvatattu Achi, s 51 d the villap to tiie 
feodaift’s father, Gopala CketU, *00 t e i » o 
mruary, 1813, for 250 pons. put him in posses- 

•Sion thereof, and got it registered m his name aS the 

sole proprietbr ; that Gopala Cheth, ‘ ® 

3 uiy, 1837. sold it to hU son. the third Defendant, 
who eonfSnued.-in possession for a great number of 

• .yearn, having improved it at. a great outlay ; that the 
estat’e/shaving been for a long time in Defendant s pos- 
session by virtue of a mottgage lien dcwved fron^he 

'Olird Defendant, was afterwards sold to him on the 
..r3th of July, 1845. (w R*- i».*50 ‘under a 
■ Bill of sale, and that the Respondent had furtlief re- 
paired and* improved it.at a Ufge outl«y. It was 
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further ias^^ted, that the suit was barred \>y ch 4, see; 
a8, Reg. U. of iSoi ; and that that Plaintifftjj 

atlega^tion that his grandfather died io 1799^ wa» 
aot true, and tliat he was alive in the year 1 805. 

' The cause being at issue the Appella.nt eKaminrd 
witnesses to prove the alleged mortgage by Taytilaya to 
Palahiyappa CKetti^ and of the demands and promise& 
at different times to restore the village. The Respon^ 
dent put ill evidence, among oihfer documents,, tbsr 
alleged Bill of sale by Valbji Maikkm Gopalar to 
Palaniyappa Chttti, of the estate ip question, ^ dated 
the 15th of ^.1805, and ‘ the receipt^of the same 
date. As the witnesses to this instrument were dead. 
thre« witnesses were examyied to prove some of. tbe 
attesting witnesses’ handwriting. These instruments 
were challenged by the Appellant as forgeries. 

The acting Judge of tbe subordinate Court of' 
Cotnbacaeium (Mr G. M. Sieinton), by bis decree, 
dated the tyth of Newmber, 1851, declared that the 
estate was only mortgaged, and ordered the Respondent 
to reiln(5^ish the village to the .Appellant on receipt 
of 300 pon&, andtp pay the Appellant’s costs. . . , 

The Respondent appealed from his decisibn to the 
Civil C9urt of ComhacoHum, and *amOng, his grounds, 
of t^tpeal, again relied on the Bdl of sale in 1805. 

^Qn the a6th of October, 1854, Mr. Scptt^ the Judge 
of the Civil Court, gave judgment op.the^pp^al as 
fpUo^Srt, " I agree with, the acting suBordinatp Judge^ 
in, thinltiitg that the Plaintiff’s grandfather, 

Gopolttr died before the date of the ex- 
hiUte’S eB^ 4 (the .Bill ‘of sale and receipt. 
the tath of «8 o 5\ and consequently that 
df^umonts must be con>idere<f as fabrications, the* 
Ui^spmption now advanced by ,the Appellant,, that 
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fii«y were in reality executed by l^aieji’4 ^ounge^ . 

%rdther, bid: were lirawn ilp in the ^name of the elder/ 
because the mirass was still registered in his namCi • 
being without any proof whatever. 'The Appellant^ . ^**!|*^ 
has, theJefore^ failed to show that the village was 
sold-to PqUniyapfa ‘Cheitt, and if it . was not sold, it «. 
must have been mortgaged, as contended by the 
Plaintiff, and I must, therefore, affirm that part of Cattri, 
the decree of the lower Court which decides that the 
villsige was tnortgaj^ed. At the same time, judging 
from the i^arious dte^jnents obtained by the Appellant 
Irom the Gbilector’s Office, I anf inclined to think 
•that the village was sold, and that the£iU of sale has 
]peeh lost, and I am of opinion, that th| Appellant has 
broken down hts own case by making it rest in title 
, deeds that are evide^itiy fabrications ; he has resorted 
to forgery to establish bis claims, and he must take 
the (Consequences oi his ^ own act. Thf Court is not 
at liberty to assume lor him a position which he has 
himself rejected, Ahhough, thcreiore, I a^rm that 
part of the subordinate Judge’s decree, f^cannot con- 
cur.* with him in thinking that *eitHer justice or .the 
practice of the Courts requires that a village, so* 

/greatly improved as to be worth upwards of Rs. 

12,000, shoul 3 »be delivered up to the mortgagor for 
lestf than a twentieth part of the sum. The moft- 
gagee*ii!i intitiqd to be remunerated for the improve- 
be has made, but for ttie purpose of ascertain- 
ing wHht they kre, and in order that a fresh decree 
.n^y be«passed on that point only, I remand lliewit 
to fihe Court of original inrisdiction. The parties 
.Wf^Vpsy their own costa of appeal.” 

The Respondent presented a ^special appeal to the 
SuiMer Court against the above decree sof the Civil 
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Cf9UTt^ butjt was dismissed on the ' ground that thh^ 
Court could not admit a spiecial appeal, while %hn 
suit was remanded. 

The suit being remanded to the subordinate Court, 
for the purpose of taking evidence in regard to the 
improvements by^ the mortgagee ' and those clainjtng 
under him, witnesses were called for, that purpose by 
the Respondent. 

The subordinate Judge (Mr. Innes), by his revised 
decree, decided that the decree originally passed 
should stand without alteration. 

The Respondent appealed from this revised decree 
to the Civil Court, but the Civil Court dismissed such 
appeal. ^ ' * , 

Whereupan the Respondei^t presented a petition 
x>t special appeal to the Sudder^ Court ior the' follow* 
iiig reasons ; that the deci^ee in the appeal whirh 
dealt wiUk the title to the property, was erroneous. 
That the Civil Judge would evidently have found in 
PetitioQi^r's favour, only for the Bill of sale and 
receipt. That no attempt had Been made to show 
that these documents, if forgeries, were fabricated 
by him, and he submitted that his title, wtitch 
was admitted by the , Civil Judge to be sufBcibntly*. 
proved from other sources, could not be vitiated by 
^e mere fact that two fabricated documents were 
handed over to him when he purdi^ased^ the pro* 
party. That the .Plamtii! in ejectment must re. 
xwtF upon tlie strength of his own titlei and that 
chtp Jind been found against him bytfaeCiviJ Judg&v 
') hat the Piaintiff's claim was barred by the ReguTa* 
tion of JLimitations. That the, decree of the ptvii 
ibdge'was also erroj^eous, since the evidence fSOVed 
•VinU considerable sums had beed 'laid'eut- in impi'ovb*^ 
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vnents, and*that mere variance, ot vague^nAs, as thft 

* precise amount, did not justify him in utterly rejectiixg* 
the claim." 

©n the 6th of September^ 1858, .an Order was 
made by thQ Sudder Coart, admitting the special* 
^peal. • 

After Kearing the appeal, on the*5tb of March^ 
1859, the Judges of the Sudder Court, (consisting of 
■ ^es§rs. Hooper^ Strange^ and Phillips) reversed the 
decrees of the Court bdlow and dismissed the suit. 
The matesial part4>f the decree was in these terms ; 
^^'Inarcasg like tiil!l*pVesent, wh^re there has been 
lengthened occupancy, .with repeated transfer from 
•one. party ,to another, jt was imperative on the 
f^laintiff to show that, during this loil^g* interval, his 
alleged rights had been acknowledged; but it is 
plaiir from the detree of the Civil Judge, that 
lie«h|s not accepted whatever evidence the Plains 
tiff may have adduced in proof of such recogni- 
tion of title in him. The Civil Judge, in concurring 
with the Subordinate* Judge that the ^Defendant's 
exjiibits, Nos. 3 and 4 are forgeries, observes, that 
as.«i;he Defendant has failed to show that the (knd. 
.was sold to Palaniyappa Chetti^ it followed that he • 
'must have received it on mdrtjgage. The Sudder 
Adqwlut cannot concur in such a concius'ion. Itidee^, 
in the^ n^xt succeeding paragraph the Civil Judge 

• himself demonkrates it to be untenable. He there 
recoi11^*hi$ opinion, based upon various documents 
obtained by the Defendant from the Collector's office, 
*that , the* land actually was sold, that the Bill of sale 
has been lost, and that the Defendant has propped 
up his case with falfricated documents, 'the Civil 
Judge has thought t^at^such resirt on his part pre- 
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dudes him 'trpm giving a decree in bis favour, ft 
‘appatent to the Sudder Gourt that, owing to* a 
presumed legal bar, the Civil Judge has given a 
decision on a point of fact against his own conviction. 
The Sudder Adawlut are, therefore, of, opinion that 
there is no such bar in the case. The land Aas 
passed from hand to hand ; and it is hard to fix the 
presumed forgeries upon the Defendant. He may 
very well have derived the documents as the muni- 
ments of title from the last vendor. Nor, in a case 
like the present, should the Plainljff gain *his^ cause 
upon the weakness of the evide'^ice on the othtr side. 
But, as above^ observed, the has found docu*. 

menlary evidence derived* out of the . Collector’s 
records, establishing, in his opinion, the fact of the 
disputed sale ; and it is clear to the Sudder Adawlut 
that the Defendant i.s entitled io the benefit of this 
opinion,’! ^ 

From this decree the present appeal was brought 


The^ Attorney-General (Sir /?. Palmer) and 
Mr. W. IV, Mackeson^ for the Appellant. 

. *. <* 
FHrst. A special appeal ought not to have bren 

admitted by the Sudder Court, as none of the, 

grounds allowed by Act, No. XVI. of 1853, with' 

respect to special appeals, existed. It was not cpm< 

prtent for that Court, to reverse, or jlter , decree 

of the Civil Court, on any question oPfact, upon the 

assumption that such decisions were contrary t^ dr not 

warranted by the evidence taken in the suit, or upon 

any probabilities .suggested by the Sudder Coifrt. . ’ 

Secondly, upoiit the merits, we submit the decree 

was erttuieous. The estate rVas mortgaged by the 

Appellant’s grandmo/her to Palaniyappa €hetti\ii the 
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• * * * * 
yejr 1805, and could ijot have been lawfully sold hy 
Ifer. The"' right of redemption w^s kept aliv& by 
demands upon and admissions made by the mortgagee, 
or thos^ claiming under him ever since. The Bill of* 
sale and the-^ recdpt of the 15th of MaVt ^^ 5 ^$ were 
satisfactorily proved to be forgeries,* and there is no 
other evidence from ‘which any valid sale could be 

. established or ever presumed. 

• « 

Sir Hugh Catrns, Q, C., and Mr. Ponttfex^ 
appeared fosSjthe Respondent. 

• « ^ • 

Their Lordships, however, without calling upon 

'them, delivered judgment by ^ 

The Master of the Rolls. 

. Their Lordships aj’e of opinion that the decree of 
^i^JSudder Dewanny AdOwlut must be affirme(J. 

Tw^ questions are raided in this appeal; first 
whether the Sudder Dewanny Adawlut had power 
under the Act, No. XVI. of 1853, to permit a special 
.appeal in this case ; and secondly, whether on the merits, 
thel^ecisipn of the inferior Court was correct. On bftth 
these points their Lordships concur with the Sudder 
T>ewannv Adawlut] but in order to explain the vi w 
they take of the application of fhe Act, No. XVL 
of 1S53 to this case, it wdl be convenient to refer to 
the fac\:s i>f t^iis^appeal, and in doing so to consider 
* Hie nflprits of 'the case. 

It is*a suit instituted by the Appellant in Se/r^ 
temheTf <849, to recover •possession of a village 
w'Bich has been held without djstujbancc since the 
year 1805. The Appellant alleges, that •in. the 
month of jS^ay in that year Tajj^laya, the widow of 
the former* owner, Va/o/t Gopalar^ who hatl no powec 
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,lo sell, nfade a mortgage of this village for 300 
to Balaniyappa Ckettiy and put him into possession 
on an agreement that the usufruct of the village 
should be set oS as against' the interest on the 
mortgage. 

To succeed in such a ease as this, it is obvmtta 
that the burthen of proof lies on the Appellant. 

A Plaintiff who alleges that the ancestor, forty^ 
four years ago, made a mortgage to the ancestor of 
the present possessor o£ a property, and by virtue 
thereof seeks to dispossess the*' “present possessor, 
must prove his case clearly and indefeasibly. He 
aiMst succeed by the strength of his own title, and* 
not by reasoj^i of the weakness of his opponent’s. It 
would be contrary to all principles of law and justice, 
that upon such an Allegation, 9 Plaintiff should be‘ 
able to^ require the present* possessor to prove ^his 
title, and if he failed in doing so to dispossess him of 
the land in question. 

The first materiaJ thing, therefore, is to examine 
how far the Plaintiff’s evidence establishes the fact 
of ^ the mortgage. The original mortgage ig not -gro- 
duced ; no copy of it is produced; it never was regis* 
kered. The whole of the evklence respecting it i& 
that of three witnesses, Ananda Piliai, yd years, 
"Tamhi Servagaranty sUty-eight or sixty-nine years,, 
and V enkatasesha Ayyar, seventy years^ who all swear 
that a mortgage of the*^ village in question, .ioA* 300 
was executed -by Tayilaya^ in her hohse, at 
10 or 11 o’clock in the naming, and that shecreceived 
to 300 pansi in T^^njore fanams^, 

Notwithstanding the accuracy of these wiu 

nesses* recollection, || their Lordships are ,of opinion,^ 
that it w(AilJ be toa dang'erous to act -upon thisi 
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evidence, if unsupported by any other .testimory, m* 
order to disturb an uninterrupted possession of forty- * 
four years. 

There is also evidence of some applications by the 
Plaintiff,* and • by the preceding alleged owners of the* 
equity of jedemptfon, to redeem the Inortgage. But 
with this exception, ^ihe Plaintiff’s case is in fact 
wholly unsupported by any evidence adduced 

by him. The Court of original jurisdiction seems 
indeed principally to have relied on the Defendant’s 
, evidence for the Si^gport of the Plaintiff's case. It 
may uddouhutedly sometimes happeri that the evidence 
• adduced by the Defendant, instead of supporting his 
jase, may establish that«of his adversary. It remains 
to be examined whether that is so in the present 
instance. The Defendant alleges that Valoji Gopalar 
sold *the village to Palaniyappa Chetti, through whom 
Ih^ Defendant claims. He puts in evidence^a Bill of 
sale |furporting to be executed by Valoji Gopalar and 
supports it by many witnesses. This document is 
clearly shown to have been a forgery, and it is not 
oijy sufficient to destroy this supposed Bill of sale, but 
to«thro\^f discredit on the oral testimony which 4he 
•Defendant ^adduces. But their Lordships are of 
opinion that -it goes no farther, and that it does not 
follow, because the Bill of sale adduced by the Defen- 
dants •is |forge(^ that the evidence adduced by the 
.Plaiqtiff mjaSt* be correct.. It might be possibly 
an sTdgantageous rule if, as Mr. Scott expresses 
in his judgment, that where a party ‘‘has re- 
s^frted to forgery to estilJlish ,his claim, he ntust 
take the consequences of his own# act, and that the 
Court is not at liberty to assurne for him \ position 
which he^hhs himself*rcjected” (J). 

• («) Ante p. 155 - 
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But th^ir 'Lordships are unable to arrive at that 

conclusion, and ar,e apprehensive that if such iv£s 
the practice adopted, some cases might occur, in 
which the Coiirt could not determine the point in 
issue in favour of either party. We think also, that 
in this case, eyen if this rule were adopted, it is 
pushed too far, as, though the 6ill>of sale is found to 
have been forged, the knowledge pf the forgery is not* 
brought home to the Defendant. We find also In 
a recent case, Ranee Surnomoyee v. Maharajah 
Sutteeschunder Roy {a), this„C5)r,fmittee gave.e'ffect to 
the ^Defendant's fitle, although a document by which 
she sought tto strengthen it Was found to be a forgery.' 

The evidence which is not susceptibfe of being 
forged is primd facie strongly in favour of the 
Defendant. • , •. 


Possession of the village, ‘by persons through whom 
the Defendant claims, is proved by accounts « regis- 
tered in the years 1805, 1806, 1807, 1829, 1839, 

1844. i^n arzee of 23rd of Mqrch^ 1816, addressed 
by the Tashildar of Mannargudi to the CoIl^ct9r of ■ 
Tofljore^ and the answer of the Collector oi the '^d 
' of April following, speaks distinctly of the village^ 
having been sold to ^Gopalar Chetti ip 1804, a year* 
previous to the pei^iod alleged by the ’Plaintiff as the 
date of the mortgage by the Tayilaya. 

We think the preponderance of evidence is in 

favour of the defendant," even if the burthen of proof" 

lay on him. However much the want of trusU 

worthiness in the evidence of cases from India is 40* 

be regretted, we ^canpot by reason of the proof that a 

document adduced by one part;^ is forged, transfer the 

property, in which and those, through* whom he 
, • • • 

(tf) jfVnle p. 124. 
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ckiinis have been in possession at the date of the suit* 
for Jorty-four years, to another, who has not, in the • 
opmion of their Lordships, established any right (o it 
himself. If, therefore, the case had corpe before their 
Lordships^ unfettered by any question on the Act, * 
No. ^VI. of i#53,ahey would have had* no hesitation 
in concurring with the Sudder Dewanny Adawlut^ in 
holding that the Plaintiff had not established his 
Case, and that his plaint ought to be dismissed. 

The remaining point t>n which the Appellant 
mainly relics is, ho^i^ever, one of great importance ; 
and, if •det^rminei^ir his favour,^ supersedes the 
question of merits. « 

The point is that by rea^son of the proviso in the 
4tli paragraph of the 4th clause of the Act, Nu. XVI. 
of 1853,, the Sudder Dewanny Adawlut had no power 
to admit the special appeal. The words of the clause 
are^^ese* Provided always, that no such special 
appeal •shall lie, nor shall any such decision be re* 
versed, altered, or remanded by any of* the said 
Sudder Courts, upon dthe ground that the decision of 
any que^ion of fact is contrary to or not warrantea 
by tfee evidence duly taken in the cause, or any prt>- 
b.ability deduced from the record/* 

Their Lordsliips think it of great importance that 
this j»rovision ^ould be carried to its full legitimate^ 
extent, ^an j that^ no appeal should be allowed on 
^account of difference of opinion as to the value of 
eVideifce! But their Lordships concur with the 
Sudder Dewanny Adawlut that this is not the 
present c^se. Mr. Scotty wliose judgment is appealed 
from to the Sudder Court, does not find, as a fact, that 
the Plaintiff had proved the mortgage he alleged.* On 
the contrarv^ he statq^ the incHnltion of his opinion 
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^to be^ thdt , the evidence proved a sale, but thitt 
the Defendant was not at« liberty to rely on tbat 
evidence by reason of his having adduced and relied 
on a forged Bill of sale. What Mr. 'does 

find is a conclusion of law. His words aie these : 
'^The Appellant has failed to show that the village 
was sold i<y Palantyappa ChettU if it was not 
sold, it must have been mortgaged, as contended 
by the Plaintiff, and I must, therefore, affirm, that* 
part of the decree of the lower Court which decides 
that the village was mortgaged 

The Sudder E(ewanny Adawlut consid^^red* this not 
to be a finding of fact, but an inference of law, and 
accordingly allowed a special appeal. Thejr Lordships 
concur in this view. By way of testing the accuracy 
of it, it may be supposed that* the case had been tried 
before a jury in this country, find that the Judge had 
directed the jury in the words of the Civil ,J«dge 
which I have just read, namely : *' The Appellant has 
failed to show that the village was sold to Palanu 
yappa Chettt\ and if it was not sold it must have 
been mortgaged, as contended by the Plaintiff. *.It is* 
your duty, therefore, to find that the village «*was 
mortgaged,*' 

Thehr Lordships entertain no doubt that a Bill 
of exception or misdirection to the fury would 
have been sustained if such dire/:tion thad been 
given. That is, that s^uch a statement » would ^ have 
constituted a misdirection in point of law, upo*h the 
reliance of which, the jury found the fact of the 
nfertgage. , ’ * •, ’ 

Their Lordships, therefore, are of opinion, that the 
Act, Wo. XVI. of j8s 3, does* not prevent a special 

, •(«) Ante p. IJ5- 
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"appeal in this case, and that the Sitddar Dewannf^ 
^dawlut ,was figb^ in* admittiijg the appeal, and 
disiaiasing the Plaintiff’s plaint. This appeal will * 
be dismissed, with costs. * . ‘ 


losiAH Patrick Wise and AvnunJ . 

Bibee. iAnelU,,,. 
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On. appeal from the Sudder Dewanny Adawlut 
• ^at Cakutta^. 


"X'HESE were two appeals by the pamc parties from 
decrees of the Sudder Dewanny Adawlut, The first 


a4th h a6rh 
Feb 1863; 
and 

1st & 2nd 
March 186$. 


A purchaser 
of a Zemin* 
aary at a Go. 
vemmont sate 
under ^Ben. 

Reg. XI Pf 
i8a2, to aa- 
tjrfjramjaiin. 


^ Present at the hearing of the first appeal : Members of tne 
yueii^atVefMmittee*-The Right Hon. Lord Ringsdown, the ^ight 
Holf Sir Edward Rj^an, a»d th^ Right Hon. Sir John Taylor 
Coleridge. * . 

* .Assrssers : The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir Janies V^. Colvile. 

At the second appeal x The Right Hon. Lord Kingsdowa, the 
Right Hba. L^& Justice Knight Bruce, the Right the ^ 

Lord Justice TuW, • ^.wiSSS.’* 

: The Right Hon, Sir Lawrence Peel, and the Right drat, ^ 

Hon. Sir James W. Golrile. 

, • • Stop of aueb 

• lan^dii.e^ ureth 

at the of the tij the possession ^ the and 

secondly, under secs. 30, 32, ano 33 of tha^ ffiegulefipni iq set asi# 
suit ail sub^teaufes created since the Decehsual $ettieinent by m 
, /mimfer last seised, or his pr^ecessors, 

Vauzaks, foigning a Skttmte Tmloeh before the Decennial Rettlomet^ 

x-23 ■ 
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appeal was c brought from a decree of the Sudder 
f Ptwan^y Adtmlut of Celcuita, dated the. 3otb -rff, 

» , f ^uly, *856, which reversed a decree of the ZilM 
Pkbia Court of Jtfymc^siHgh in a ^uit instituted by liie 
' second Respondent to obtain possession and eje“ct the 
Appelfants from ‘.twelve and half 'annas shares lof ' 
ifeusahs, Dakin Kkalikaprosad SurKabad, and other 
Mouaahs, which were held together as a Shikmee 
Talobi, dependent on the Zmindary, Tappala 
Cooreekkuy, under an ancient hereditary Mocurrery 
tenure, at a fixed and perpetual aniywl yVwwwo," reserved 
and made payable by the Tahokdars to i\kfr Zemindars 
for the time. Jlie second appbal was from a decree • 
of the same Court of the saide date, made' in anothet; 
suit brought by the first Respondent to recover an 
eight nawar 'share of part of the same Moueahs. 

The two suits, th ' subject pf the appeals, were in 
substance identical, the parties being the same, 'Snd, 
although relating to different parts of the pro][>erty, 
were under the same title, and sobsfantially one suit. 

The facts- of the case and the principal grounds of 
the, argument sufficiently appear in the judgnteot. 

- The Appellant's contention was, first, that ^he 


Jk-j Mf tlie Ztmi^ar by Keourrery tenure at a fixed rent, SK not 

^aeein ifias Poseeesion of Ae Jfeuen** VM jtalwn tom 

w^ahortly afterwards died, leaving: a .widoVfc 
w£>’^S?Tp«"W torn her deceased toaimnd ad^ant^t 
7 m il^ttteU a suit lor recovery oU the Mowaks: ^hat 

SelSthlilttaSdl^and «« “« took the Case out 

■i*^ Sm Rmf. « Umfttrtions III of 1793 ...» ^ 

Indtau ' Moceedinga the pireeumption « favour of the 

d^tuentt SI* prodnee^ showing a 

^the ^enee rf intrinate 
ib« strni^ to JJnterbalanm the weight of H»h 

, jt , • t 
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* • '" * 

* tttousaks formed a Shikmee Talofk*^ before flie »8<^*S. 
^I>eceiinia} Settlement ’beW of the Zemindar b)» ‘a 
Mocitfrety tenure at a fixed rent, and not liable t) • 

aHeration.. Second, that as the purchase was made. Morespesi* 
*83 J, and the suit brongitt in 1853, the claim was . 
barred by the 'Ben. Reg. of Limitations III. of 
*' 793 r« **c* * 4 - which prescribes twelve years for the 
recovery of the estate. 

•. The Respcadents’ ^case was, that the moueahs 
formed part of the Zemindary, and were held Kh»s 
by the at.the time of a sale of the Zemin- 

dary, undee Ben. R^. , XL of tSaa, to realite 
.airears of Government revenue, anj that- the pur- 
^ehtiser, and those claiming under,, become thereby 
entitled to the memahf. 

.Upon the hearing of the first appeal. 

The Solicitor-Generai (Sir R. Palmen^ and Mr. 

Leith, appeared for the Appellants i and 

Mr. Rolt, Q. ^C., and Mr. Field, for the Re* 
spondents; * 

^When their Lordships reserved judgment * until 
the hearing of the second appeal. On the seconif 
■-case coming pn. ' . 

The" Attorney-General <Sir R. Palmer) iad 
Mr. .Aeitk,. again appeared (or the Appel- 

• • lants; and * 

,0 

' Mr. Roli, Q. C., and Mr. W. fi, Melvill, for 

•* • the Respondents. « - 

\ ' • • 

Their Lordkliips’' ^ndgmcnt having beeit -'jeterved|. 

was now' delivered by 
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I'dl'.. 

' The Ri^Ik {loo; the Lord iJusTiCE TWRIWE* 

^'SfwT / ‘ In i^e mnntii of December, 18313, ^ 

' frn^nfT failed tttffak Coereekkuy, k the CoMe<Stdfftie 1^ 
l*^S|^^*** JSiUekh 'Mj/Mensin^k, wan pnt iip. for Bftie by' <fMiblic' 
fittNM;' ‘ attctkitt 'to satisfy arrears of Governmeftt reeentk 
'under' Regulation Xl> of i82i. . '' ' 

It was pttr'chased by or oa behalf BkeiahHy 
Aehntjee Chtmdey, ' and it was not disputed that the 
purchaser acquired whatever rights in the Zemindury 
belonged to the Zetniadar at the time of the DCcenJ 
nial,' or Perpetual Settlenaent. , ^ was enikled ttk 

the inotnediate possession of such lands vis ht the^ 
time of the sale were in possession of the Zemindar, 
and be had a right under the Revenue sale lahf,. 
to set aside by suit ail sub-tenures created since thd 
Decennial Settlement by the Zemindar, or any of his „ 
ancestors. , 


Within 'this Zemindary were certain maudSks, 
which, or portioais of which, are the subject of' the 
two suits now in appeal. These suits relate fo a dif- 
ferent parts of the same property, are between the 
same, parties, depend on the same evidence, and Sire 
substantially one suit. * 

The movsahs in questum were alleged by personh ' 
now represented by tbe> Appellants to form' a SMkmei 
Ta^ek created before the Decennial Settlensent hfid 
of the Zemindar by Sfocurrery tenui'e^' 1. IV, “at a 
fixed rent, not liable to alteration! . 

The purchaser, on the other hand, whose inderesta . 
are ,,n6w represented by .the Respondents, insisted .. 
iliat ^ese foouaahd wefe part of the Zeminddty, an^, 
were-^eld JMqr by ^ ’ Zerntniati at the time of the - 
^sale , and that the purc|aser, therefore, beca^ j entitled , 
to them. Poseession of the ZenSndary wd» ordered 
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to^ delivered to tbe ^itt’cbaeer^ And hts« agent was |M3>$. 
pu^ ihj^poasession of the landa in (question aa part of *' 
the Zemindary. His possession, however,, was dw- 
puted on the grounds !already stated by the persons 
claiming a*s Tal^okdars, who insisted that they were sshtM 
”in possession of th£ lands in that character at tbe 
time of tbe sale. Aftey much litigation, the Sudder 
Court was of opinion, that the Talookdars had been 
in possession at the period in question, and ordered 
the possession to be restored to them, the purchaser 
.being left tcfin8titutei>,^ regular suit to set aside such 
possession. • • 

. Under this order the p'brsons claiming^ as Taloak- 
dais were put into possession of part of the lands in 
dispute in Decsmher, 1840, and of the rest eqrly in 
1841, as appears by certain dakhulnamahs in evi- 
dence fn this case. 


decision left the right undetermined*, and 
settled tmly the question of possession, and it became 
necessary for the purctiaser of tbq Zemindary, if he 
meant, to institute any* suit for the .recovery of tbe 
lands,fto * institute it within twelve years from this 
• (time.* But about this timd, that is, in the year 1840 
of 1841, Ckemdry, the purchaser, died, leaving a 
widow, and the* «rid>ow and tbe mother of CAowdry 
becanfe his representatives.- Tbe widow, as she • 
alleges, *unier q*Wtll made by her husband, had 
^9W«t |Q ^qpt, and adopted, a son, and neither tbe 
. validity dt the Will nmr the fact of adoption is in 
cooitroversy in this cate. She instituted a suit i» 

. ‘ 1815^ fhr the recovery of this property, which failed 
upon merely technical grounds, for want of a stfffii^)eq,t 
..stamp on the, proceedings, or for {some such reason. 
In 1855, the first suit noiJ under APP«al %as com-/ 
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As regards any bar arising frDm the Re- 
gufAlionS'Of' Limitations, tliis suit must be irtki^^'BS 

' Irt/oBufi *853. J' 

The Appellants, in llielr. pleadings insist,' that the 

sAisEB* period frbm which the Respondents' obligation fdsue^ 
'commenced is to be calculated from the tin^n bf the 
purchase in 1833, and they, therefore, insist on the 
Regulation for" the limitation o^ actions* in bar of 
the'present claim ; but they do not by these* pttad* 
ings insist on such bar if the period is to be cal- 
culated from the time when.the-^ossession was taken 
from the ^purchaser in 1840 and r84i^ and we are 
clearly of opinion, that this is the period from which 
the time must be computed. The “death of •the 
purchaser and the minority of the heir would clearly 
lake the case in that view ouf of the Regulation of 
Limitations. The rights 'Of the parties, therefore, 
must be decided' on the merits. 

The real question, wltich is one of some difficulty, 
is, whether the lands in question were constituted a 
Talook previously to the Decennial SettleirCnt in 
sy^o-gi, by the then Zemindar ^ as alleged t^the 
'Appellants, or whether they were at thai time' held ■ 
by the Zemindar as part of. his 'Zemindary, -as 
alleged by the Respondents. ” 

The title set up by the Appellants is this they 
allege that the lands in question" owere grated by 
Ghous Khan, the then Zemindar, by two * S^ttinu'ds, 
one dated in 17791 and the Other dated in 1784, at a 
Iffxed rent to his sister, ‘Amina Behee, as ’Taiao^dar, ^ 
in mudUdmashf oc for her maintenance at a. liiteti 
rent', * ‘ 

t( ^ese documelts be genuine, there seems td he 
nb reasomable dtKibt about the Appellants' right. 
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3 :bc fudge m the Ziiiah Court was of ppioton tUt, . 1863 

the^ •are genuine^ and he,, therefore, dismissed the • Wisf 
{Respondents suit. Bunoitw f * 

Thd Judder Court, on appeal was ,of a different 
opiiiioOiL And .made a decree in favour of the Re« • wnwii 

* spoudents* * • •, * 

The first of these suits was heard 'before us, on 
appeal, in February ^ 1^62* It appeared that the 

second^suit was comiifg on for hearing, and we were 
ol opinion that it might l/e material to see some of 
^the orig^nalt documen^^s, and aUo to consider other' 
evidence rtot aj that time before us, apd we, therefore, 
djr.ected that the decision on the fir»t suit should be 
delayed till thp second had Jbeen beard, and that the 
Sunnuds relied on by the Appellants should be' sent 
over to this country. 

Sonfe additional evicfence has been printed, an>i the 
papaNi purporting to be the original Sunnuds have 
been sent over, and the question now to be deter- 
mined is whether, uport the whole, the Appellants 
have sufficiently ebtabU«heJ their case. ^ * 

.is mot disputed by the Appellants that these 
laiidi, beWg situate williin the Zemindary purchased ^ 
by^ the Respondents, are primA facie to be considered 
JZemindaryy an (f that it is for thctn^ 
the Appellants, who insist on the ^ separation of these 
lands fcomithe •gi^neral lands of the Zemindary, and 

• qn tl^eir settlement as Shikpiee Talooky to establish 
their tiyV 

To prove their case they produce papers purporting 
tVbe the two Sunnuds to which we have alreaciy 
eeferrtd. , • • 

, Nothing has been pointed out ho us in the appear- 
aitce of these papeVss ih owing* any suspicjon upon 



Cases j©? the privy coaNcit 


172 


^ illOOBUHC 
Mot8|tDi:BlA 
Chowd* 


^th«tn, hor^b^ve wc been able to discover anythiftg 
which' does so. ^ 

We have three deeds of sale, by Amina Bebee^ 
and persons purchasing fron\ her, professing to convey 
^ differeint portions of the lands as parts of k Talook. 
One of these deeds is dated in 1808, and another in 
r 82 i. 

' There are also produced two other Sunnuds^ one 
purporting to be dated in 1813,' by Askeena Bebee^ 
the then Zemindar^ to Aymun Bebee (a purchaser, 
from Amina), and another in 181^ by Ibrahim Khan, 
the then Zemindar^ to Khosh Kuddun, a purchaser 
of a part of |fais Talook from Aymun Bebee. These 
Sunnuds purport to recognise and confirm the* ti^le 
bf the purchasers. 

In proof that Amina Bebee bdid possession *'of these 
lands as a Talook, in conformity with the Sunnuds 
granted^ we have Chittas, or measurement papers, 
signed by Ameens employed on behalf "of the 
Zemindar to measure the lands of the Zemindary in 
the years ^787, 1788, 1789, i^go, 1791, and 1792. 
These Chittas describe the lands as the TalOok of 
• Amina Bebee, 

We have further^ the detailed accounts of U>”t 
agent in receipt of the rents of thesd lands its fhe 
year 1790, describing them as the Talook of iemiM 


Bebee. “ , 

There are other measurement papers of Chittas' 
affording the same evidence in the years rtoy and 

l4'6. . * * 

There are then jJroduced dakhilas or receipt6“»for 
rent or .behalf ot the Zemintl^r for the Talook of 
'Amieia Bebee in tie years 1780, 1805, 1817, 1820, 
nd lilaS. 
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• • • 

Several other documents are in evidence showlni^t 

i^fbey be. genuine, the same fac,t, that at an jearly* 

date and before the Decennial Settlement a ShiiiHee • 

T^ook had been constituted in faVour of Aming^ MensQtsM 

Sel«s at a 'Mocurrery jumma, and that the landa 

included if it were'held by her or persons claiming 

under her up.to the time or nearly up to the time of 

the sale of the Zemindary in 1833. 

,*It ‘ was established by the Order of the Court 

restoring the Appellants to the lands in the year 1840, 

that they were in pt>sses$ion of them at the time of 

tiie sale, foP the Order was made Entirely upon that 

^bund, and decided nothing as to the till*. 

• A!gainst this great body* of evidence there is really 

nothing which can be called evidence on the part of 

the Respondents, bi^ they allege and undertake to 

show’that all the documents relied on by the AppeU 

Unbare forgeries. * 

A long experience in Indian appeals has no doubt 

satisfied us that tlie presumption in favour of the 

genuineness of documents offered in evidence in thrt 

eotttflry’ is very weak ; but still it must not be held 

thaf the presumption is in favour of forgery ; and when • 

A long series of documents is, produced showing a 

reasonable oiTigin of title nearly a century ago, a 

regular deduction of that title, and a possession c*n> 

sistent* wilb it;^ •confirmed by the all-important fact of 

* Bfch-* possession exisiing at*the time of the com- 

Inenceni^tof the Respondents’ title of purchase in 

1833, the evidence of intrinsic improbability should 

b<S*vory strong indeed' which is t* counterbalance 

;iveight of such testimony- * * , 

Still circumstances may he sufiiciontly strong for 

• Xr“24 
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, liri* |)urpot>e, &nd they have been held to be so in 
this case by the jfadges of the Sudder. ^ r ' 

We will remark apon the principal ot these cir-’ 
.camstances, but ' it is material to consider them with 
reference to the case set up by the Respoifdents. 

The case set bp by them is shortly and accurately 
Stated Hi the Jadginent Of the Suddet Court in these 
terms : — " Tiie general allegation ,of the Plaintiff is, 
that IbmhAtH Kitan, the ptopriefor of the Zemindat}, 
up to the time of the revenue sale, fraudulently set ' 
up this Talook for his own benefitf^for wbtcfi purpose, 
he has found it convenient to use the n&mes of his 
relations and connections, Aymun Bebge (one of the* 
alleged purchasers from Atkina) being Iris wife, and 
Amina Bebeg, the professed Taloekdar of the Sun- 
ntids of 1186 (1779) and iipi (1784.), being bis^ 
aunt and the sister of the . then Zemindar^ iihon* 
Khan”' 


If this case be true, no doubt the Sunnudt pur* 
porting to create this Tahak half a century b^Ore 
the sale, and the various docu-nents long before the 
Sa^ referring to it, must be forgeries. On the rtther 
head, if this documents be genuine, then the 'Re-< 
Sporidents’ case must t)c untrue. 

No direct evidence is offered against" the genuine* 
ness of the Sunnuds, but it is said that they caAaot 
have hem made at the time when they, bead' date, for 
several reasons, of wbiclf these are the principa] • 
First, it is said that the Talook is not iheiitioaed 
i4 the Decennial or Quinquennial Settlement ^s sueb^ 
atrd that the landh are included in the DecemWsI 
Settivrornt, as part of the Z^Aindary tot which the 
JanttM is assessed 0^ the Zmindar. 
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We have not before us the pa'‘tic(tlar« of these 
%ftlements, but assuming the. statements Ip he 
accurate, the fact does not seem to afford any strong 
inference against the existence of the Talook, 

If it \)ad '.been an independeiU Talook it would 
havS been, liable to direct assessment iay the Govern* 
ment, and would have.been the subject of assessment 
on the Talookdar^ but being only a Shihmee Talooi, 
paying rent to the Zemindar^ the Talookdars were 

• not required to mention it, nor was it necessary for 

* the Zemindar to do ro. , 

It is then s%id that H the Sunnud% and the various 
instruments by which conveyances of portions of the 
Talook are alleged to havb been subsequently made- 
had been really execute^, those instruments, or at aM‘ 
events ' sonoe of tbe^m, would have been registered,, 
and tiiat none of them have in fact been registered. 

Regulations have been pointed out tS us by 
which the registration ^of these Sunnuds or of this 
Talook (created, if at all, before the Decennial 
Settlement) was made necessary; and though the 
observations of the Judges of the* Sudder^ that Ihe 
dee^s want the authentication which registration * 
would have afforded/’ and that Talook wants the 
corroboration ‘which registration and its mention in^ 
the t]uinquennial papers would have afforded/’ be 
perfectly wWl foqfided and entitled to weight, k roust 
•be considered whether, witht)ut this evidence, the 
proof be not sufficient* 

^ A cir<;umstance more strongly relied on by tjje 
Roopondetits*' Counsel was this, * that these Sunnuds. 
wore never produced ,or mentioned by the# Appeb 
lants on several occasions on which, it is said, if* tbi;y 
bad really b^ea in exisiKrnoe at that time, Vjiey ought 
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,to have bcei produced, and certainly would have 
beentproduced. r r' 

First, it* is said that a litigation went on from the 
,time of the sale’ in 1833 up' to the‘ year 1840 with 
respect to the possession of these lands, ' and that in 
the course of that sfdt no allusion was made» to these 
documents. But the answer given to this objection 
much diminishes its force, viz., that the question then* . 
before the Court was notone of title but of* pos- 
session, and that it was only on the, question of title, - 
as to which the Court had no. power in that ^uit to 
pronounce any decision, that the production of the 
original Suftnuds was of importance. Thougb* 
these Sunnuds were not produced, the title under 
them was asserted, and the Sunnud of confirmation 
of 1813 from A^heena Bebe^ to Aymun Bebe& 
seems to have been actually ^produced on the and of 
July, 1839. 

Another objection which was much pressed at our 
bar was, this : — ^These Sunnuds describe the lands as 
La-khiraj and Muddudmash, whereas it is said that . 
they were not alleged to be La-khiraj the thne 
of the Decennial Settlement, but were included in the 
lands subject to assessment, and that it yvks not till a 
much later period '(not very long before the sale) 
that they were claimed to be La-khtraj^ and tihese 
in struments must, therefore, have Jbeen ^ fabricated 
after that claim had been set up. » T * 

Now, the force of this argument depends*’ on the' 
aUegaiion that these lands were not claimed^ or prei 
tended by the then Zemindar to be La-khiraj before 
the SoMlement. But of this c we find no sufficient 

e 

«vidence. It is w|jn known that before that time, 
and especially about that timti, a great •number of' 
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fictitious claims ter exemption from assessment of* 
la^tls as La-hhiraj were set up by different proprietors, ' 
and although it was held in what is called the Xllu-^ 
vion suit that the lands were not in •fact La^khiraJ^ 
and that the Firman of the Sultan purporting to make * 
them* so h\d been forged by Ibrahim Khdn^ yet that 
fact by no m?ans siio.ws that at the dates of these 
Sunnuds the then Zemindar did not claim or pretend 
thtem 'to be so. Whether they were or not included 
•in the assessment was a question depending on the 
' dcscriptioil contained in the Decennial Settlement; 
and though t 4 ie Government officer .was satisfied after 
much inquiry that they Were in fact cc^vered by the 
assessment, tsuch description are generaly ' vague and 
uncertain, and the difficulty of identifying lands is 
greatly increased in a long lapse of years when it 
appears that the lands adjoin the great river 
Bu^impooter^ and are subject to be submerged 
and ^ave their boundaries changed by not unfre- 
quent overflows or changes in the course of the 
Stream. * , * 

3%e last objection which we think it necessary to 
noffee, and to which we confess we are inclined ta 
/attribute the. most weight, is that in 1836, Mr. Glass, 
the partner, *^8 we understand it, with Mr, Wise, 
one of the present Appellants, insisted upon a txt]e 
to a portiin of ^these lands under a lease alleged to 
•have, been granted to him, by Ibrahim Khan, the 
late ^^lemindarf whereas Mr. Wtse now claimi Under 
^ a purchase subsequently made by him and Glase 
Aymun Bebee in 1840, and insists that lira- 
^ him Khan was never in possession of the lands, and 
that they were not part of the Zemindary, except aS 
being part of a depeadept Taloon, 
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• Uflduubt^illy these two titles are inconsistcnti bttt 
• • * « 

I it if nt»t inopoasible that Mr. Glass might first procure 
a leAse from Ibrahim Khan^ supposing hiin to be the 
owner, and mi^ht afterwards, when tlie title of* the 
^Tahokdars was insisted on, a>iid seemed * likely to 
succeed, make a purchase from them, in order thal he 
might, under any circumstances, be secure in the en- 
joyment of his indigo plantations* 

The prpbabiiicy ot this being* so is stiength.enc<i ‘ 
by the statement in the {>eiitian of Glass to the 
Suddsr Cpurt in 11^38, in which he allt^es '*that 
he bad for a long tune been * making indigo *cu)tiva- 
tion on the lands after takings iaara pottahs of them, 
from the priprteiors, 1. Jalobkdars and Zemin- 
dars'' 

We are very far from thhiking that the .various 
objections thus made to, the title ot the Takohdars^. 
and so ably urged at our Bar/ are without force. 
against them we must set the evidence produced by 
the Appellants is confirmation of their title. 

Now^ any evidence whicii proves the existence of 
this at a period antecedent to that at. which 

the* Respondents allege it to have been falsely «set 
up by Khan tends more of less strongly to. 

disprove their case. The Appellants’ evidence upon 
that point seems lo us very strong. ^ 

*lii the year 1819, there is a proceeding in t(ie gppeal 
Court of Jekanguf Nug^url in which* the question^ 
waa, whether ccruin lands belonged to this Tisfiffh qr 
WCTU part of the khas lauds of the Zamindar, 

In i8a4i have p pefition from a person cono;' ‘ 
plaining that , bad agreed to sell to-, 

him a . pdrtjon of his share of the Talaoi^ but had 
refused to perform bi^icon tract., ^ • * 
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1833, we find aXt Order made in a siilC which bad * ifgjf 5^ 
bafn instituted in the year 1831 by AyfKuH Sefl^ * \Viji" 
dgainst her hiisband, Ibrahim Khan, by whiaft a part 
of the lands of this Tahok was ordered to b€ sold to 
satisfy fees due to the Pleaders. 

10*1843.. we fifill it stated upon t^e festtit of att 
inquiry then directed by the Civil Court of Sfymin- 
singh, that when the Talook was about to be sold the 
Plaintiff's Mookiar deposited in the Treasury of the 
Collectorate the sum demanded. 

These pYoceedings are^ very impottaat. not only 
tTecause they » show that in 1833 apportion of this 
Talook was dealt with by the Court as#(he property 
of, Aymun Beebee, but because it makes the sup- 
posed collusion between Ibrahim Khan and his wUe» 

Aymun’ Beohee, which is esseniial to the kespondeitts* 
case, In the highest decree^improbable, 

Th'^t the Sunnuds in question have not been 
fabricated since the in.stitutioii of these saitS is Clear 
from the proceedings in the suit with the Govern- 
iffent as to the alluvion lands, which are of great 
impqrtahce. 

It^appears that some time before 1843 a traCt^ol 
land which bad been covered by the waters of the 
hdmpooter waft, left dry by some Change in the course 
of she stream. This tract was within the limits Ot 
Cooreehhu^ If*^Shese were new derelict lands they 
would, be subject to assessment to the Government ; 
but It was insisted by the purchaser of the Ztmindafy 
aad Talodkdurs that they wtie lands wbkh had 
dHlg'iMairy befn part of the Zemindary, bad bean Mb. 

and ugaio Uft^ dry ; thd Zi/nindsys 
that thO lands wfre pari of ihe tZemtnJa^f, kM 
.T«f 9 aidars,t)\tit they Wre.a part of their Tii^h, 
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_ After fome proceedings in other Courts, virbidh 
"^i^" ' tailed^ from some irregularity, a proceeding Vas 
tKsdtuted by the Government in the office of the_ 
*^C«MTO Collector of Mymensingh, under Regulation^ Xl.' of 
inmm, ‘ 1819, for the purpose of determining the right of the 
Gevernment. To this proceedin|[ Ibrahim Khan, 
the p>i<esent Respondent, Bhoobun JIfoyee Debia, and 
the Appellants, Aymun Beebee KkQsh\Kuddum, 
were partiesi ” . . ‘ 

A great deal of evidence was gone into, and,, 
amongst other, documents, the S'unnud 0^1^179 now 
reUed on, and some of the chittas andj othdr papers 
produced by, the Appellants* in this suit, were put .in 
by them, and the same case which they now set up 
was stated and insisted upon. 

Whether the other Sunnuds now produced by the 
Appellants and all other papers were produced, we 
cannot elearly make out. 

- The SuHHud of 1779 was the subject of ihvesti* 
gation at that time, and it 'appears by the Order 
made fn Uie proceeding, and '^hich dismissed the 
claim of the Government that on the 5th of Afiri/i 
18*45, >0 order to attest, as it is called (mlaninf, no 
doubt, to test the genuineness of), th.e aforesaid Sutfj 
nud of <779 (whicl) seems to have bee^ disputed), the 
Jlecord Keeper was directed to produce any other 
papers which might tend to show the truth, .and the 
W’itnesses named by the Defendants* to prove, theiy - 
cash, were summoned. * * 


It is then stated, that subsequent thereto the 
Record Keeper filed a Kyfeui stating that ahjtig 
with th^ papers* of* Natoora Afehal of Fuj^aJi' 
Coareaihuy has been found *a Sunnud sealed by 
Mfiham^ .ffhamt sign/sd *By him ih the Persiisa 
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WbaHcter, ind tliat the seal and Persian* character 
thereon tally 'with, the Persian character and seal on r ISB 

'Cbt Sunnud £led in thra case. If is then stated/ that , BhoobuT 
AyfHun Beebee produced some r^///0.r,and a and 
jummabi^dyj and produced witnesses who deposed ' r^inkb. 

• ^^X.^Ameena Beebee had in the year (worm-eaten) 
acquired a Sunnud of the Talaok of these mouzahs 
from Mahomed Gkous^ Zemindar^ had held possession 
’siQce.that year, and sold the same> and that in pro- 
portion to the said share’s, Khosk Kuddum^ Aymun 
Beebee^ Messrs, Wise and Glass^ paid the rents 

of* the Tahok^Vidi held possession; , 

Now, it is said that the only question in thatcase 
was .as to the right of ihe.Conimissioner to assess the 
lands as to which all the Defendants bad a common 
interest,, and that as cd* Defendants the Respondents 
could 'not ;have dispiAed the evidence of the Appel- 
lants y they had had any interest to do so. ^ 

This* may be true, although it is not easy to 
perceive why any inquiry into the truth of the 
Talookdar^s title, or the genuineness of ,lhe' docu- 
ments produced in support of it, should have been 
in adj? unifess some contest on the subject had taken 

place between the Zemindar and the Talookdars* 

. ■» 

But, at least, this time (in 1845), the Respondents 
having been turned out of possession in 1840, on the, 
grounds, w^iich have stated, had full notice of the 
otitle sft up by*the Appellants and of the evidence 
by wKi<j|i it was to be supported, and were bound to 
bring forward their claim in reasonable time. Yet 
tVe^ suils are not instituted for* several years ^ and 
then, after every opportunity had b^en afforded of 
giving evidence to dfsprove these documents, no 
direct testinSony against ^them is produced^ and many 

x-25 
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of the witnesses who were examined in' 1845 may 
• very probably be dead or nbt forthcoming. We have 
o alrea*dy expressed 'our opinion that, for the reasons 
which we have, stated, the Respondents’ claim is mot 
RBiNEB. * barred by the Regulation of Ximitations, hjpt mnch 
allowance must be made for the^ difficulties i^hich 
they have imposed on the Appellants by so long 
delaying a suit in a country * where document ary 
evidence is peculiarly liable to destruction or efface- • 
menti as appears by the papeVs in this case. 

Upon the whole, we must humbly advice Her 
Majesty to rever^ the decrees complained of, and to 
restore the decrees of the Sudder AmeWy and we 
think that all the costs o( these suits, subsequent to 
the last-mentioned decrees, including the costs of 
these appeals, must be paid by the Respondents. We 
have thought it right* to go at* so much length into 
the cirouinslances of the c^e, because we are^t all 
times extremely reluctant to reverse a una4;iimous 
judgment of the Court below on a question of fact, 
and bebauqe it is due to thpse learned Judges to show 


that we have not done so without having cai:efully 
considered and weighed the evidence. » 
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F^Afioo QoPAL'fiALL Thakoor Appellant, 

AND ^ <; 

fELUCK Chunder Rai and Others ... Respondents.^ 

On applal from the Sudder Dewanny Adawlut at 
• Calcutta. • 


7 hIS was* an appeal from an order of the Sudder De- 
wanny Oonti at Calcutta dated the a6th of February^ 
*1859, made in five several special appeals to that 
Court from the decree of the Zillah Court of Backer^ 
gung^ bearing date the I7lh of July^ 1858; and 
also from the last-mentioned decree, made in five 
appeals from the decree of the Principal ^ Sudder 
Ameen» * 

The five separate suits were rendered necessarjt by 

••Present: Members of xh% yudkialCommitteer^The'Righ.t 
Hoi}. Lord Kmgsdown, the Right Hon. the Lord Justice Knight 
Bruce, and ^he Right Hon. the Lord Justice Turner. 

Assessors T^e^ight Hon. Sir Lawrence Peel, and the Right 
^on. pir, James W, CoWile, • 


2nd& jrdt 
March. 
i8dS. 

Suits by a 
Zemindar 
ckiimng aa 
purchaser at 
a sale for 
arrears of 
Govemnent 
revenue, to 
enhance the 
rents of cer- 
tain Talooks, 
which for. 
merly coosti*» 
tilted one 
Talook held 
of the^riMm- 
<^<{rj;ata6xed( 
or Mocumry 
jumma ; dis- 
missed ^ the 
Sudder Coaxif 
and such dis- 
missal affirm- 


... ed on appeal 

^ the judicial committee, as the evidence establbhed that each 
TaUohdar had paid a fined end invariable rent anterior to the Decennial 
Settlement, and consequently uias not liable to an enhanceoient of 
rent • • 

The onus of p<roviog that, a Talook had bdeo held at a fixed and 
ijV^anable rept twelve years^antecedent to the Perpetual Settlement 
lies on the Defondaot . 
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, - Ifje rules ol procedure of the Courts in India. In eaclii 

"'as Plaintiff, and H«>.- 

JUiL « several Respondents were respectively Oefendaiits, 
‘j^MMOoR ^ object o( the suits was to obtain decreef for the 

^OKDM enhancement of rent under Reg. V. of iSi^y 

R*i ' secs. 9 and lo, .ntodiiied by Act, No, YIIL- of 1^48^ 
in respect of dve Talooks held> by the Respondents 
respectively, of the AppeUant, ,,as Zemindar of . 
Tuppah Naeirporey in the Proyince of Bengal. 

The facts appear from their Lordships’ ' judg' 
ment. . 

As the Respondents did not appear, Vbe appeals 
were heard rr parte on a single case, which wah' 
argued b,y ' ' ' • 

The Attorney-General (Sir R. Palmer^ for the 
Appellant. Mr. laith, wh6 was with him; was 
DQt called on. * 


S9tb MaicK After consideration,, their Lprdships’ judgment was 
'*®s- new pronounced by 

« V 

The Right Hon. The Lord Justice Knight Bhuce : 

' The question on this appeal, which has been heard 
ex parte, is upon the jilleged right of* the Appellant,' , 
as Zemindar oi Tuppah Nasirpore, la 1:116 Ziliah of 
Beckergunge, and Province of Bengal, te reassess 
and increase the tents payable in respect *of bert^in 
lands forming part of bns Zemtndary, whiqh f,orinecl)^ 
constituted one,, but were afterwards divided into five 
dependent Taloeh. . , . . 

The ‘ Appellant deHves Us title to the larger pdsrt 
bf his ^emindary (tont a sal^ for arrears of Govern* 
ipeut ‘revenue, which took place in tSicjj Fourteen 
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sixteenths were thus purchased, partly the Appef-' 
J^t^s father and cousin jointly, and partly by. one 
Petumder Mosumdar. All these shares have since, 
by descent or sub-purchase, become vested in the Ap-, 
pellant. The remaining two sixteenths are stated to 
have* been. acqui?Hd in 1830 by private; purchase from 
a Mr. John Panioty% and others in whom they were 

then vested. 

• • 

To •enforce his claim to^ enhance the rents of the 
five Talooks it was necessary for the Appellant to 
institute* fi^e separate suits. The amount involved in 
each of thent was below, whilst tht? aggregate amount 
involved in the five exceeded, the sum for which an 
appeal to Her Majesty in Council lies as of right. 
The Order of the 22nd of February^ i860, giving 
special leave to appeal, provided that in case the 
parties in India should qonsent that the Order to be 
mad®" by H.er Majesty in one suit should govern the 
others, * there should be an appeal in one suit only (a). 
This consent has, unfortunately, not been given ; the 
proceedings in all the suits have been servt home and 
are ttfovif before their Lorships.’ The argument^ of 
the Teamed Counsel for the Appellant embraced all 
t;he suits, and this judgment mu^t be taken to be given 
in ' each of thbiuu 

The five suits were commenced in September^ 1855! 
£ach wiis ^oundifd on the alleged right of the Zemin* 

* dar ctaimingi in part at leasts as purchaser at a sale 
for arrears of Government revenue, to enhance the 
Tents of Talook described, as Taskkhisi Zimma^px 
a swb-tenure held upon payment* of a rent variable 
aocordiug to the current^rates of tlie district. « 

'' 

Reported on this poiiit, j Moore’s^ind. App, Cases, 548. 
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The tMe Set up by tfie Respondents is ta this 
effect. They allege that as early as 1704 (beiipig^ 
(tie year tin of the Bengal era), one Maakajiiff 
Rant Chuckerbutty took, in the name of his son, 
Ram Chuekerb^ty, an Amildari Pottah of the lands' 
in question ia 4 he five suits, ftom Syni Shnmsuddeen 
Mahomed, the- then Zemindar, • and held them as 
one ^alook ; that, on his death, his three sons>. 
the said Row Chuckerbutty, Gungadhur Shedhanlo, 
and Gopeenath Chuckerbutty, hqld the Talook in 
thirds, making a separation , by guess of 'p4^l^ oi the 
land, but holding* the other part jointly^ and that in 
*755 a.D. (orn 163 B.E.) they ‘made a settlement wit- 
nessed by the seal of Syud'/mamoodeen Mahomed, tke 
descendant of Syud Shumsuddeen Mahomed, whereby 
the rent of the waste lands being postponed for future 
arrangement, they undertook to pay for the remaining 
and pre&uctive land a joint jumma of Rs. 1,901. 'They 
further allege, that afterwards a complete separati on 
between the brothers took place ;^hat Gungadhur 
took his share of the lands held jointly, as well as . 
thpse cultivated by him separately, and foripe^ ttifcre- 
out a separate Talook cat led Sheeb^Kant (a name com- 
pounded! of the first «yllables of the haiiies of his two 
sons) ; that Gopeenath Chuckerbutty nfade in tke same 
tvay- a Separate Talook out of kis share, which' he 
named Lukhee-Kant after one of his s%qs ; thaf the re-, 
maining share continued as a third Talook fti thb ’ 
possession of Ram Chuckerbutty, or of his t 4 o 'sons,. 
Beashtodab and Goiind Brosad ; and that this divi^ioa 
was sanctioned bjr tKe Zemindar, and the coriseqti%qt 
mutatjoR of nam^ effected, on tiie 36th of Bysack, 1164 
(a.d. 1757), by a Writing, under the spai ot Syu 4 
tmamoodeeh Mahomed, which provided thabthe j^nima 
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otreDt $hoifld be assessed according Co Che iquantity of. 
land held by each person as ascertained hy subset . 
■yijent measurement They state, hovireveri that before 
this* measurement took place JRam Chuclefbutty^s 
share was sub-divided between his two sonS| Beesh^ • 
tode\ dXiA Gohind j,Protad^ and a further mutation of 
names effected ici 1762, one of these sub-divisioos 
becoming Talook Raht-Lukhun, the other Beeshtodeh. 
*They further allege* that after this, the contem- 
plated measurement and survey took place ; that the 
Talook of ^heoh-Kant Chuckerbutty was then assessed 
at a fixed Mocurrery jumma of Rs. 691. 9a. 2g. ; 
that the * talook Lukye-Kant thuckerhutty was 
assessed at a like jumma of Rs. 64§. 15a. i3g. ; 
tfiat Talook Ram-Lukhun Chuckerbutty was in 
like manner assessed at Rs, 335. 6a. pg* ; and that 
bf Beeshtodebf existing under the name of Ram 
Chuckerbutty, at Rs. 33^. 6g. ; and that accordingly 
on thf 14th Joistee, 1174 (being some time in the 
year 1767), separate hundobusts, or settlement papers, 
jnder the seal and signature of the ZemindaX) Syud 
fmapioodeen Mahomed, were granted to the holders 
of *^ch ^Talook, and contained these words : ** The ^ 
above amount of jumma being paid in current coin 
year by year, go increase shall be made to it, nor shall 
you, give any.’’ 

Tbu% f^th^^tle of the Defendants in each of the 
five fuits is cointnon to all. ^The subject of the fifst 
suit Is^tbe Tal0oi -Sheeb-Kant Chuckerbutty', that 
of the second, Ram-Lukhun Chuckerbutty ; that of 
*tha thir^, Lukhee^Kant Chuckerbutty', that of tlie 
fourth, ' ChuckerbuttjU', and that of the 

'fifth, Rumchunder the two last-named 

, Tuleoks having, afteij the death, of Beesyodeb, been 
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found out fOf this Talook on a partition and divbiap 
between His iwo sons, Radha KrUto and Raffia 
Madubi in or some time before A. D. 1807. The Df«wr 
fendants in the several suits derive their title from 
^tbe Taloohdars with whom the settlements ,of 1767 
were made^ sopie by descent, others by purchase; but 
it js not necessary for the determination of the present 
appeal to state these devolutions cl title in detail. 

Frotp what has been said it w obvious that the 
principal question in each* suit was, whether the 
Talook that was the subject of it, had been held from 
a period considerably anterior to the Decennial 
Settlement at a fixed or Mocnrrery jumma^ or was 
held on a vAit variable, and, therefore, subject^ to* 
enhancement. 


The other material issues in each suit were, — 

First, whether the claim of the Plaintiff was barred-^ 
by the Regulation of Limitations. And, secondly, 
whether the notice required by law as a preliminary 
to a suit for enhancement of rent had been duly 
served. * 

The five *suits were heard together by the Principal 
Sudder Ameen oh Zillah Backergunge on the ao^h' of 
January y 1858. His decision was in favour of the Ap- 
pellant .on all points.* The Defendants in each suit^ 
appealed to the Zillah Judge (Mr. Kemp)y who, on 
(he 17th of Juiy, 1858, reversed the decision of the 
Principal Sudder Ameen, and decided, in favour of 
the Defendants, His Judgment^ proceeded .orf the* 
ground that the Defendants had established 6y evi- 
dence that each Talook* had paid a fixed «and jn-* 
variable rent for ^moje than twelve years anterior to 
the P,efpctual Seltlemeni, an* was consequently not 
liable to further assessment. , « 
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• The Appellant then carried th-e five. ca|ise^ to the 

SuWer Dewanny Adawlut on special appeal, «po« * 

?^ftain grounds. These seemed to have resolved them- • «*^^*'*' 

. . Thakook 

selves into the following objections First, that the # 

ledge, Raving determined that the suits were barred 
by the Regulatioiviilf Limitations, was in error in after- * 
wards going into th^^ merits of them; and secondly, 
that he was in error in holding that a suit for en- 
hanOeraent of rent must be brought within twelve years 
from the date at which the Plaintifi^#tiile accrued. 

The 'judgment of the Sudder Court dismissed the 
special *appoals on the ground thal the Jndge had in 
.fact decided the suits, *not on the question of limit* 
tjon* but upon their merits, and that his decision, 
being one of questions , of fact, could not be reviewed 
Jsy that' Court on special appeal. 

Their Lordships, in dealing with the present ap- 
peal, will assume that the Appellant's claird is not 
barre^f by lapse of time, and that he has duly served 
the notice.? required by law. These points appear to 
have been decided below in his favour, and their Lord- 
ships she no ground to doubt the dorrectness of that de- 
cision. ^hey propose, then, to confine their attention * 

.to the question whether it was^ sufficiently proved in 
the Courts bhhsw that the present TaUoks had been 
held at a fixed and invariable rent for more than 
twelve* ydhrs avptecedent to the Perpetual Settlement, 

* it being admitted that, as the law stood in 1E58, the 
burtheikol proving this lay on the Defendants. 

The principal documents^ on which the Defendants 
ceiy in support of their title are*tlie settlement of th^ 

^14 of Sf^hun^ the tChanjee Likfions, of 

.motatipn papers, of the ifith and 26th of Bysack^ 
the ’similar docuuaent of the i^ih Joisfee, 

X— 26 
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1169; the ^tbuf BundohustSy or settlemetitd •A , tli^ 
'*^** /*^^ i4lh Joistee, 1174; the Furud of 
T^Ic^r * petition of 1810; the Dakhilas^ or receipts for 
'o. , rent. The mutation paper of ChoitrOy 1214^ bears 

npRV B 

CnuNDib'i only on the partition in 180 7 ^between the sons of 
* Beeshtddeby an<f^ the titles of the Defendai^ts in “the 
fourth and fifth suits. ^ 

What then is the effect of these documents if taken 
as genuine? The first establishes the existence of 
the dependent Tatpoiy Ram Chnckerbuity ^ in the 
3«ear 1755 ; the tvro next prove the division of that 
Talook into three < in the year 1757, and the further 
subdivision o^one of these into two in 1762. But jtll* 
the.<e fail to show that these Talooks were held at a 
fixed and invariable rent. The first is at least con- 
si*<tent with the hypothesis that the rent of the parent, 
Talook might vary with thf amount of land brought 
under cultivation^ the others import that the rent of 
each of the four derivative Talooks was not *to be 
fettled until after survey and measurement. On tlie 
other hand^ the four Btmdobush or settlement papers 
of !f 74 f if genuine; prove that in 1767 A. b,/;tli*e 
• rem of each of the fojt Talooks became lixed'and 
invariable; and the pakhilas su|)por( the contention, 
of the Defendants Jiliat they and theii' predecessors 
had ever since continued to hold thdlr lands at these 
cent5. The Furud shows that the 

petition sliows that in* 1$ 10, the Zemindar for the 
time being recog^ked the Bundobuafs of 1174^ ami 
admitted the title of the Defendants. Uolessi there- 
fore, this evidence tao be sudc^sfuliy i{Rpeacbfi^4t.. 
seems to ‘vfarr^nt the c^aclusion of tbe ' iTtlijStf A 
Judge' that the Defendants' had relieved themwlyea 'nf 
tJw heavy ^rtlien \fbich the law' cant nfm^lbeih; snd- 
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i^tablish'ied* tbe it»m unity of tbeir lamd^ ffom further 

9fi^es9ment. * bJEj^GopaSL 

"’^Before, however, considering tbe objections ‘taken xhakoo# 

to^he genuineness or credibility of .the Defendant’s 

* ... . . f.* Tki-uck 

evidence, their Lordships desire to notice the 00- CnowoBR 

jection taken by* the Attorney ‘Genei*aT, to the effect * 

that these documents, if genuine, contain no ‘'words 

of inheritance*^ (to use the English phrase), i e. no 

* expressions importfng the hereditary character of the 
alleged tenures. Their Lordships, conceive that thisr 
objection,* which does not appear to have been takeo 
In the *Cou|ts below, is not open Jto the Appellant i» 

•these suits. He is not* suing for the recovery of the 
Ijinds, or to disturb the possession of the Defendants, 
in which case he might have been successfully met, 
and no doubt would have been met, by a plea of the 
Regulation of Limifations, His suits are for the 
enhancement of rent The pleadings consequently 
admit? the existence of the tenures, and the lawful 
occupation of the Defendants. The only question 
between the parties Is, whether the X^Idbks arc 

* Tas^hMs or Macurrery; i. e., whether they are held 
at ^ vei^able or at a fixed and invariable rent. More-, 
over, if the . objection were ogen to the Appellant, it 
could hardly •prevail against the^ evidence which the 
record affords, that for upwards of a century thesp 
T^loah have been treated as hereditary, and as such 
have .both deiccnded from father to son, and been the 
^bjecte of purchase. It may further be observed that 

the ^mutation papers of i^ 7 i Taloak ^of 

BAtkioM H expressly termed ^'hereditary.” 

What then are the objection^ td the proof offered 
by, the Defendants ? The first, and not the least for- 
. if that based upon tbe^ fact, ^^taWibhed, uf 
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not admitted, that Syud lm%mo0dee»^ ifa&omfd. dk 4 
h 1192 B,Er or 1785 A.a This applies djrectijr oaiy4o. 

^ the fitrud, and to. Some of the Bakhdku. k affeelfe^ 
tlie mo»e niaterial dociMnents (the Bundukusts of I,i74> 

So so far only ae si tends to deprive them of the* ipiporr' 
tant corrob oration which they derive from the Furud, if 
genuine, and to flaofflt suspicion, generally on the 
fendants’ case. 

It is ciear that the Furud bedring the seal. and 
“Sr/’^, signature of Syudt' I'mamoodeen Mahomedt. 
has not been concocted recently, ot for the.pnrpo*ea 
of these suits. ‘ t 

That it existed in 1806, and was filed with otbiy. 
documents in the suit before Mr. Windtn^ is shown 
beyond reasonable doubt. It is very unlikely 
that it should have been fabricated for production 
in that suit, which was one betfittm th* Talookdara 
and thepi sub-tenants. On tfre other hand, it appears 
that the Perpetual Settlement of this Zfmindary, the 
most important transaction. • in its hisldiry, was 
concluded several years after* Syud iManwodetth 
Mahomed s death, in his name, though posstljly 
without the use of Ws seal. This was sik years, 
later than the date of the Furud'. Thei^e is abuiK* 
dant evidence of the* appearaneb of ^h«s seal andjn 
of his signature upon other Zmindarfyi 

documents pmrportiog to bear a date ,kte* than' 
that of his death. If yuch documetitb have * 

sejected ki some casesK they have be<m> admitt^ aeik . 
acted upon in others. Weighing the evidence on 
hofti sides, thek Lnr^ips ‘are not disposed' th'diasdkb ' 
ketp tl» ceiicJusltMi of -Mr, that the date ot Sjmdt • 
Imamodeem AfaAomds death, is not a fatal objectkiij tta 
tb,ge«<dacw «*f th« Farad,, and the Dikmat 
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p^Rciiedl 0n the game ground ; but that nevet^ * 

thei%gs, be taken to have come from the 5^ or 
^SUfee of the Zemindar, 

lt*ig then objected, as a suspicious circumstance, 
that though the Furud was produced in 1800, the 
Bunddbusts^ or sot-lie .nents of 1174, to/which it refers, 
were not then produced. The answer to this is, that 
their production was not necessary for the purposes 
of fthat suit Documents are not produced in the 
Courts of India without some risk ; and of all men 
the dependant ~ Talookdar has the greatest reason 
To 'be careful of bis title-deeds, singe, whatever may 
have been the recognition of his title hU existing 
Z^mindar^ be may at some future time have to 

establish that title by the strictest ^ proof against 

one coming in by purchase at a* sale for arrears of 
revenue. ^ 

Another objection take to the genuineness of the 
Bundobus,is of ri74 is that no mention of them is 
made in the copy of the Quinquennial paper for 1227 

B,E., ccrresponding with A.D. r82o. That* th*ere is 

somer foundation for this objection their Lordships 
do nfit deny ; as that document is not very welt 
authenticated.- Little, if any, , weight seems to 
have been attached to it even by the Principal Sudder 
whose judgment was in favour of the Appel-* 
iant; The inference founded on the omission to 
•nnsAtioa eertun papers is not Kjonclusive s^atnst their 
exlateac* ; awi^ indeed, there is in the last column of 
. this Oujoj^uenniat retiini a g^eral reference to papery 
othlffc' than tiioae mentioned in th<r preceding cohtians. 
Whathver may ■!« the {orce of this’ iiilierettce, U •€««*# 

, too slight to outweigh the corroborative ^tOof eH the 
fttisitence ol’the Bunth^inii long before sSao^vidiki* 


m 
_ »w». . 

g. 

ttitfUCR 

Ck^nuir 

s KAtft 
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*is by the Furtt^, and by . 

Th^' eWBenc^ that bas been jgi’vett ott ettber sfiie,'^ 
prove or to dtsprbt?^, that the enjt^ment of* the 
Ta/oik has been consistent tvith the hypol^Mtets thit 
the tenures werp Meeurrery, rerti'^tfs to be .cbnsirfered. 
The earlier Dahhilas producett^the obje<itidn to sneh 
of them as are subsequent in date to 4116 death of Sytid 
Imamoodiett Mahomed having already been disposed of) 
prove that for upwards of twelve years prior and up tO' 
the Perpetual . Settlement the Talook nrert held and 
enjoyed at the fixed rent8_ speciB-id iir the several 
Bundoiusis^ ^ So far, thenj the Defendants have 
given the proof which the Regulations* require'frqm 
them. But theil it is objected that jumma ahasil Bakee' 
papers produced by the Appellant show that at a sub- 
sequent period the rehts were variable. These papers 
are for various years between the year 1303 and 
tij 6 , ana purport to show the collecrions ill these 
years made either by the Receiver appointed by the 
Court of Wards during the mindrity of the Zemindar, 
or by a lessee naAied Mosoomdar. They *do;,nOb 
mention the Talook Sheei'Kant Chuckerkitty, %hich 
is the subject of thp first suit ; and the title of the- 
Defendants in that suit is, therefore^, *unaBected by, 

•them. It is perhaps for that reason that so lij^d . 
notice of them is tadren by Mr. Kemf^ in bis .judgmenti, 
On the other hand, it genuine, they ' do . shofy 'thai • 
daring these years rents higher than those ^lohlthd: ' 
I^fendante' contend to te fixed nr ihvariahle we<e de^, 
ma«diil‘:aind .realised in respect,<d'th«.fdher*17tfi^;i^.' - 

and irer* to some d^ree-varidWh'in 

. aoiodnt, ..But- alj tliese accounts appear^ to,;he'(bi ,4 ' 
-thae-'fS'io. ■ la thai,.yeiir»4f' 
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'Hh 'Zmmdar’s petition, the T<tU 0 iidars *emnsiT9ttid ^ 

certain exactions to which tbtey had been aub- BAS|^t 

a-tserted the title which, their successors now 

S; . -cni.* - i* >ro» >k* ll-" • •■ 

Zmindtl¥, There is no evidence that since that time the 
rent .paid in rei^t of any of the Taldoks has varied 
and it i,»»*showii that for fourteen years-after he had 
full notice in the proceeding before Mr. KnoU, th^ 
fbe Defendants relied on the alleged settlement <* 

1174, , the Appellant continued to receive the rents so 

fixed wjthaut seekihg to enhance tjjem. The con- 
elusion, ther^ore, to wfitch their JLordships would 
come upon the evidence is, that betwe,en 1768 and 
the date of the Perpetual Settlement the enjoyment of 
tb^se nUoks was consistent with the Bundobusts of 
1174, that it has been equally so since 1810, and that 
if higher and varyihg rents were exacted in respect 
of any of the Talooks during the period covered by 
the iHmmn wasil Bakee papers, such exaction was 
wrongful, and was remedied in 1810. when the re- 
cognitioo of the Zemindar remitted the TalooZdars tn 
their -original rignt. This argument, assumes the 
genuinentibs of the jumma wasil Bakee papers, as to 
which there may be some doubt. They are certain .y 
foconsistent with the Dakhilas for those years pro- 
duced by the Defendants. , . ^ ' 

On tjie #rhole» their f-ordships, though labouring 
«H*!t the di»avanwge of h,.ing heard only the 
'aht4 butr at the aame time candid, argument for the 
haee tailed to fi«d any ..fBceot groood. 
;;^ai*ulhi.*- tb. i»dgmm.t of the C°ur. below upoo 
‘ ,a’;we :i.e«. ol laet. The order, theeefore,. r^ich 
, :^.,,».id h.^ rerAtmeni, Her Maj^ WJ^ke 

'T'" 
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Mussumat JABIUT ool-Butool Appellants 


Mussumat Hoseinee Begum 


... Respondent* 


On appeal the SudUer Dewanny Adawlui, 

PJorth-West J*rovinces. n . . 

1 

t 

i f ^ 

*^805!"*’ This was an applicalion by the Appellant for an 
order that the Respondent, who was in possession 
month* after ^ decree^holder, under .an execution order of the 
prior to the Sudder^ Court, to give security for the protection 
M ap~M *** *he property in suit pending the appeal to England. 
thereiMtn to petition alleged, that the Respondent instituted 

Sadder De- a $uit agaiftst the Appellant, claiming possession ot. 
!i^nan^r'‘ ai^ estate called Fnrkut, and certain villages P that 

• a decree was made in favour of the Respondent ; the 
cation, witltr ^ • 

out notice, • Present; Members the Judicial The Rigltt 

Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 
putting the Justice Turner, and the Right Hon. Sir John T. Coleridge. ^ 

The Eight Hon. Sir Lawrenccv^el, »»d dlhe Right 
^Thiewasdone H<Sn Sir James W, Col vile* ^ * 

lag for security as provided by sec. 4i ^ 

APfietlant, on the admission of ihe appeal, apph^ tp the, ^w^dff Cowt 
I* 'security ftertr^ tW' ^erty. in possession pending the appeal, hut ^ 
that Court held*tH:aa the urw tn ppssesaion amder an 

esectttioA Order, srhlch could not he y>pealed from, they had no power 
bnpe^on the JadSchd Committee, in the circumstances, 

; mi4 epim, affidavit oi was*e; made aa^Order, ^cUrjng nhat it was c^- 
1 iMi^ *0 lihe Sudd^ Churt <0 wputrc seebnty to be given for protection 
the appeal, eetwithstaading .eaecuthm of^the ' 
hod ga^ permission to the ApffoUaht to apply to the 
wiihib mttmatton of that opinion. 
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Petitioner ‘appealed to the Sudier De^ahny Adawktf 

iat the Nortk'WesterH Provinces, and that Court mWomat 

•Itfirmed the decree of the Civil* Court, and dismissed^, 

thft appeaj ; but allowed a« appeal to the Privy ^ 

CounciP, the transcript record of which appeal Hmsimcs 

armed in Sngland on the ist of Fehruaty, 1865. ■ 

The petition aet out the circumstances wbidi gave 
rise to this application, from which it appeared that, 

' prior to the adnilission of the appeal, the Re- 
spondent applied for execution of the decree of the 
Civil Court, as affirmed by the Sudier Dewanny 
AdavlAt, apd the sanSe was ordered to be carried 
. into execution, whereupon the Respondent was pvt 
in * possession of the, estate. This order was 
made and carried into effect withont talcing 
any security from Ihe Respondent. The mode 
for proceeding, and the course to be ^rsued by the 
Sudder Court in case of an appeal, is prefcribed by 
i 9 e». •Reg. XVI. of 1797, which, by sec. 4 provides 
that — "In cases of ' appeal to His Majesty in 
Council, the Court of Sudder Dewann^ A.dat»lrt 
eiay^ either order the judgment passed by them 
to « be * carried into execution, taking sufficient 
.security from the party in whose favour the same may * 

* be passed, (or the due performance of such order or 
decree as His Majesty, his heirs* or successors, shall 
think ,fit» to gti^ke on the appeal, or to suspend the 
execution of t&eir judgment daring the appeal, taking 
the liljjft secat&y, in tiie latter case, from the party left 
ill possession of the property adjudged against him.** 

* l^etwitifstaQdii^ the provisions, of the above-mtn- 
tinned R%tiIation, the Suddet^ Dewunny AdmM . 

' not take, security* from the Responddht,: upon 
■ ike ftdmissioo of the i^peat of< Ae Petitloonrj and 

ay 
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although the Petitioner caused several applications ‘to< 
be made to that Court, with a view to security beiog 
taken *from the Res|)ondent, such applications wer< 
rejected. Yhe last of those applications waj^s rejected 
by the Court on the 20th of November^ i86j, when 
the opinion of tJie Court was recorded in the follow- 
ing terms:— “Tlfe first point to be considered is, 
whether we can take this applic*ation into considera- 
tion, On this point we are of opinion that, as this 
application is preferred under sec. 4, Reg. XVI. 
of 1797, it is unnecessary to refer to the provisions 
of Act, No. VIII. of 1859, relative to reviews of judg- 
ments. The next point is, tl'is application 

can be granteil. On this point we are of opinion that, 
as execution of decree has been completed, the Court 
are not in a position to call upbn the decree-holder to 
furnish security. Had fhe applkation been made 
in due time before execution of the decree had 
taken place, there would have been no difficulty in 
complying w*ith it. The law above quoted does not 
contemplate the cases of decrees already executed. 

Sec, 92, Act No, V|II. of 1859, is, tin our opinjion» 
^ • . * * 
inapplicable. We accordingly reject the application.’' 

The petition then alleged, that the Petitioner, 
finding it impossible td obtain redress in Jndia in th^ 
matter of security from the Respondent, had been 
compelled to wait until an application could Jbe^made 
on her behalf to Her Majesty in Council .and that this 
application was made at the earliest date at which it 
was possible to have made the same ; and it was in- 
sislped, first, that it w'hs the duty of •SudiUr 
D^wanny Adawlu{, iipon or after the admission 
of the. ^Petitioner’s appeal, ^o have taken secu- 
rity from the Respondent for the property which 
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Tiad been transferred to her, by reason tITat the Ben^ , 1865. 
^eg. XVL of 1797, so far as respects the taking of 
sepurity, was imperative, and gave the 'Court no * 
option ^or discretion in the matter. Secondly, that *MussutoAr 
the opinion af. the Sudder Dewanny^ Adawlut^ to the flosKir^Hs 
effe*ct that the Ben. Reg. XVI. 1797, did not con- 
template the cases T}f decrees already executed, was 
. erroneous, and thai, on the contrary, the Ben, Reg. V. 
of *1798, referring inten alia to cases of appeal 
under Ben, Reg. ^VL of 1797, and providing a mode 
- of enforcing security by attachment of the property, 
expressly idcludes cases of executed judgments, and 
'that thus a strong presumption was affcltded that Ben, 

Reg. XVI, *of 1797 (in the absence of any expressed 
exception) was intended also to include such cases ; 

• and tile Petitioner , submitted that, under the provi- 
sions of ih& Ben. Reg. X\ 5 I. of i 797 , sh6, having lodged 
her appeal within the time fixed by that regulation, 
was plainly entitled to. the beneRt of the security pre- 
scribed by the same^ That as no appearance had yet 
. been entered on behalf of the Respondent to the 
appeal,* ^nd as considerable time must necessarily 
elapse before judgment can be obtained upon the- 
pkppeal, the 'Petitioner had good reason to fear that, 
nuless securif^y be taken from the Respondent, the 
property which has been transferred to the Respon- 
dent id e\ecutjdn of the decree appealed from would 
be alm^ost, entirely wastedr pending the appeal, 
and the Petitioner unable to reap the beneRt of the. 

^decision^ upon appeal, if the same should be in her 
favour and the petition prayed* that the Respon- 
dent might be ordered within six weeks from the 
service of a^n Order upon her to that effect, to give 
full and £iufiicient seeurrty to the Sudder Dewanny, 
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AJawlui £or tHe North- Western Proviiijces for tb^r 
due performance of, such decree as Her Majesty fn* 
Council shall think fit to make on the appeal, an^ 
that the amount of such security might be calculated 
and determined by the Sudder Dewanny Atdawlut^ 
and that in sugh calculations the nfesne profits which 
have accrued from the property since the transfer 
thereof to the Respondent, as well as the value of the 
property, transferred, may be taken into account ; or. 
that in default o£ the Respondent giving the required 
security within the before-mentioned period^ then that 
so much of the property transferred tOrthe Respon-^ 
dent as is qow in her possession or power may be, 
placed under attachment pending the appeal ; that •the 
requisite directions may be ^iven for the purposes 
aforesaid, or for other relief. 

Affidavits were filed confirming the facts contained 
m the petition I and of the waste committed by the 
party in possession. « « 

Mr^ ff. W* Melvin and ^Mr. Almaric Rumsey^ 
for the Petitioner. 

“First ; We are entitled to an Order directing the 
Sudder Court to obtain security from the Respoar^ 

c 

dent pending the appeal. The affidavits show tba£ 
Jibe estate is being wasted. /» re Rajah Vassared'dy 
tuichmeputty NUidao (a) is a case, ytrhich- iUu^l^cates 
our position that th.e estate may be entirelv lost by the 
Court below neglecting to take security* The 
Sudder Dewanny Court should not have allowed the 
Order for the execution to the decree-holder with^ 
out taking secircity, Ben. Beg. XVI’. of 1797, 
sec. .2,* which embodies Stattrte, 2tst Geo. III. c. 70, 

* (<») 5 Moore’s Ind. Ap|s Cases, 300. _ 
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se*. 21 , Ben! Reg. XIII. of 1808, sec. II d. 3; Cir-. 
cular Orders of the North- West Provinces, vol. I. 
p. ^613. [Sir John Coleridge: Why was not* an 
application made to stay execution ?J We' had no 
notice that the Order would be applied for. When • 
* the appeal was"^ admitted six months bad not expired, 
therefore we were not too late in applying for 
security, Ben^ Reg, V. of 1798, secs. 5 fit 6, provides 
Yor additional security after appeal. [Sir James 
Celvile: Does not the Act, No. VlII. of 1859, 

^ yide that ^there shall be no appeal from an Order 
directing execution ?] ft may be ^that such Order 
was not appealable, but,« notwithstanding, this Court 
c|Ln* admit an appeal. East India Company v, 

Syed Ally (a)n Secondly, if there is any doubt as 
to the* power in this Tribunal to grant the 
prayer of the petitibn, we ask for leave to apply to 
the Sudder Court for security, with an intitpation of 
your L>ordship$’ opinion on the question of law, as In 
re Muir (i). If an Ofder cannot be made in either 
of these forms, wears in the alternative prepa<red with 
a petition for special leave to appeal from the execu- 
tion* Orcfer, and to have the question argued nunc pro 
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4 unc^ as was^done in Exp. Minchin {c). 


The Lord* justice TURNER : . 


Their X^rdships have felt some difficulty in dealin'g 
with this casd, which in the circumstances is new. 
But, oA examining the Regulations and considering 
the nature of the case, they are of opinion, that an 


(tf) 7 Moore*s Ind. App.* Cases, 555. 
(^) 5 Moore’s P, C. Cases, 150. 

• (r) 4 Moore’s Ind. App. Cases, 220. 
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Order miy l^e made upon this application. At \h& 
same time, they think the proper Ot-der to be niad’i^ 
should be one which should leave it, as far as posstlS^e, 
in the discretion of the Sudder Dewanny Adawlut as 
to what proceeding's, or what steps, should be taken ; 
and their Lordships propose, thetefore, tp make the 
Order in this form Their Lordships, being of 
opinion that it is expedient that sufficient security 
should be taken from the Respondent for the due per- 
formance of such Order and decree as Her Majesty 
may make on this appeal, and that it is competent to 
the Sudder Dewqnny Adawlut to req<uire ‘^such se*> 
curity to be given, or otherwise to provide for the 
protection and security of „ the property, in que&tipn 
pending this appeal, notwithstanding that execu- 
tion bad issued before this appeal was allowed; 
and that the Appellant be kt liberty to apply 
to the Z^iddet Dewanny Adawlut for such security 
to be given, or such provision to he made, she 
may admit. 


Sy the Order in Council made on the*' petition 
it was ordered, that the Appellant ‘ bp at liberty 
to apply to the Judder Dewanny Adawlut for 
the North-Western Provinces for such security 
to be given or such provision made, for* the pro- 
tection and security of^ the property* in question 
pending this appeal as she may be 'ydvised. 
Whereof the Judges of the Sudder Dewanny 
Adawlut for the North-Western Provinces of Bengal 
for the time being, and all other persons whom ik 
may concern, are to take notice and govern themselves 
accordingly. ’ * 
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Shama Purshad I\oy Chowdery, 

AND 6thERS 


■Yi\ 

f Appellat 


HiibRo PuRSHAD Roy Chowdery, 


AND ANOTHER 


I Respondents* 


On appeal from the Sunder Dewanny Adawlut 
of Bengal. ’ 

The Appellants were* the sons and heirs of 3rd March, 
Doorga Purshad Roy Chowdery^ who had m his life- . . 

Present ; Members of the Judicial CommtiUe-^The Right 

Hon. Lfird Ringsdown, the Right Hon, the Lord Justice Knigl*t ly. of 1793,* 

Bruce, and the Right Hon. the Lord Justice Turner. 

• y that the 

The Right Hon. Sir Lawrerffce Peel, and the Right ZillakAnd 

Hon/ Sir James W. *OdI vile. • City Courts 

* arc prohibited 

• iFrom enter* 

^ taking cause which, from the production of a former decne or 
the records of the Court, shall appear to have been heard and ^ter- 
• ^ , mined by any former Judges or any Superintendent of a Court haV^Qg 

competent jurisdiction ” Held to apply only to a case in which the 
• tiuestion to be determined in the suit was the same as bad been already 
r heard and decided, and not to a case where new circumstances had 

, intervened and altered the nature and character of the^ question to be 

, • , determined, • 

* Money realized under a deoree, pt judgment, cannot be recovered 

back in a new suit o( action, while such decree or ijudgment under which 
it was recovered remains in force, 'as the original &cree, or judgment, 
must be taken to be subsisting and valid until it has been reversed or 
superseded by ulteijor proceeding ^ ^ 
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time instituted a suit in the Zillah Court of The 
Tw,enty>Pour Pergunnahs against the original Respon* 
denti Tera Pttrskad Roy Ckowiery^ who died pending 
the appeal, and was ’afterwards, Represented by the pre» 
sent Respondents. The object of that suit was to obtain 
a refund and, recovery from the * former Respemdent 
of the sum of Rs. 23,294. 9. i6|. on ^ account of prin- 
cipal and interest ‘ and coasts ; such principal money 
having- been realized by him from Doorga Purskad Roy 
Chowdery, for interest which accrued on another prin- 
cipal sum, under a decree, dated the 12th 'of. August, 
1844, made in a< suit instituted in the> same Zillah 
Court. It appeared that this fatter decree was contrary 
both in spirit and in terms 4 :o an Order of Her Majesty , 
in Council of the i8th of July, 1849, made subse- 
quently in an appeal (p), in another suit between the 
same parties involving sub^slantially the same rights ; 
raising the same questions of law and fact, and 
dealing with the same principal sum on which «t he in- 
terest claimed and recovered by Tara Purshad Roy 
Chowieryt in the above-mentioned suit had accrued. 

The principal questions raised by the present ap- 
peal were, first, whether as the sum sought *to he 
recovered by Doorga Purshad Roy Chowdery vms 
obtained by the original Responden| under a decree 
' of the Zillah Court, such decree could be plWied, 
under Btn, R^. III. of 1793, sec. ifij-as a«>bar to the 
suit, .ootwitiistmidirig «ihe before-mentioued Qrder,,tn> 
Council ; and secondly, whether, independently of that , 
section of the Regulatiep, the money having been j^id ' 
under a decree o^a. Court of competent jurisdie^oii, J 
■he wa». pr-edud^ from, recovering in a new suit, so ' 

, (&) See poorga Fershed Roy Chowdeiy v, Tam Persad Boy 
, (!::hbwdery,'4 Moore's Tod. App. Xaaas, 45Z. ■ 
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MS 

as tire decree under which it was* recovered iW!$. 
remained in Jorce. ” • SiUtAMJL 

•The matirial facts df the case Ere fully stated ^n the 

judgment. ^ ’ * 

At the hearing of the appeal, 

-••tv 

*Mr. f,ei 7 A appeared for the appellants, and 
Mr. (or the Respondents. 

. The case of Doorga Purshad Ray Chowdry v. 
tar ’ra Pershad Roy Ckowlry («), was referred to in the 
argument ^of the Appellants ; and Ben* Reg. III. sec. i6, 

*of. I the question of the suit being barred by 

the previous decree, was referred^ to and insisted on 
*by |.he Respondents. • 

* Judgment was delivered by 

The Right Hon. the Lord Justice TURNRR. 

The facts of this cas^, so far as it is necessary to 

refer to them, lie in a narrow compass. ’ 

In *the year 1821, Doorga Purshad^ claiming to be 

entitled to the estate of his uncle, instituted a suit 
• *> 

against Shanta Purshad Nund}\ a debtor to the 
unefe’s estate, for recovery of the sum of 23,024, 
prii^ipal and interest due upon a Bond. Pending* 

.Itbis suit and in the year iSaf, Tara Purshad Roy 
Chowdry^ the* original Respondent, sued Doorga Pur* 
shdd for recovery of one-half of the estate of the uncl^, 
to wMch^ he XTara Purshad) claimed to be entitled. 

• ln*tl\e year 1829, there a compromise of the 
suit instituted by Tara Purshad against Doorga 

.Purshad^ under which compromise Tara Purshad 

became' entitled to a sin-anna share of the debt duo 

• • 

from Shama Purshad oNundy. Subsequently to this 
• <a) Moore's Ittd, App. Cases, 4^2. 
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cpmpr(n»isei and on .the 2/th of 
^Pursknd Obtained a decree in the Provlapeiftt 
a^Atpati SAama Purshad, Mundf for tiW’, oowmiui 
the princifial and interest .duo 4 ^{>on itlie Ikn34*^ /.Ff^ 
tjliie :decree Shama, PmsA»d, -Ikmdy appOAicd^'to |^e 
Sudder Court, and pending this appeal and in jAte' 
}r. ..r .lR3t, there was a compromise of this* suit also, 
w1jici< was effected by deeds, doted 'the i6th of May 
<831. The terms of thb compromise were, tbat • 
Shamfit Purshad should payRs. 24.217, 12. 17, at the 
end of three years, without interest, and that in de* 
fault of payment, D»org» Purshad should o be at 
liberty to proceed and realize the . aihount. This 
con. promise \t'as, it appears, made witliout the privity 
n( 7 'ara Purshad, and the payment stipulated to bd 
m<nde b;* Shama Purshad Nandy at the end of the 
three years was not made by him. • ‘ 

In this state of circumstailces, Tara Purshad, in 
the month of March, 1835, instituted another, suit 
against Doorga Purshad, set king to recover from 
him his I {Tara Purshad' s) six-/rn»<i share of Shama, 
Purshad Nundy's Bond debt, and of llie insteres.^ ujpon 
it up to the time Of the commencement of cthe 3>ro^, 
ceedings against Shama Purshad Nundy ;io the yea(; 
1821 ; hnd hy the pl&int in this suit, X^ra Pv^sh^' 
reserved to liimself ’ the right to bring bnOtber sotl-lwf;., 
bis share of lh<LV> interest on the Bond deb^ from 
last tu-ni toned date up to the date of. the decrM.Ol 
the 27th of ’^udy, 182ft Yi^}\ch thorga ’ 
objtaipt d as. above mentioned. ' *. ' ' 

10112' siiiu' was carried tlfrougb the , Courts i« 
up to' the' hddwli^, iia 4 MiAtadttty[i 

hf .4 .ddbree ’ Of Court, dkted the 15th til 
,1841, Poarga Putshad v/sls defreed ^ pay to vljihfd! 



ON kivEkh Fftcm tm fast inoies. ^iof 

'P^skad th« entire 2TinotJi*nt principal and mterett^ ^ 

fer wM^ liU suit w^ai hrongUu ^ Fronfi- this dedVee ot ^ 
tbe» S^dddf^ Pic^sh%d ^ippeaie I to H«r 

Majesty m ConncH, aniupou this app-jal being heard Ckc^tfaav 
the ‘ Ji>dk?fat Convtfthtee in yuix* 184^ (#t), the ^itwo 
Committee r»-pcirted tb- ffer Maje'^ty, that the decree of 
%ht Suduhr Court ought tb be reversed, and that it Ckowdsrv. 
• ought to be declared*^ that D^aorga Purshad was liable 
to Tara Purihad for a*six-»#f«rt share of what he, 

Dvorga j^urshadi -had* received, or Height thereafter 
Veceivei# artid of whit, If anything^, he might at any- 
time after the i6ih of 1S34 (being the expiration 

of the time limited by the^ deeds of compromise of the 
fdth of May, without his wilful default, have^ 

recov^r.ed or received 'frofn Shanta Purskad Nundy^^ 

'or in respect of the* sum of Rs. 24 217* *7 » 

the interest thereon,' payable by Shama J^uf^shxd 
hiundy under the decree of the 27th of July, iSip*, 
and the compromise of the 26th of May^ 
that the case ought to be referred back to Jiho* Sadder' 

Deviflnny Adawlut^ to ascertain, carry out,' arid 
enlace the rights and . iiabiliUes of the parii«*3^ as, 
pbbve deciared, and that Tara P'urshad should be at 
‘liberty to apply in the suit of^ Daorga Purshad 
Against Shkma Pnrshad t^undy for leave to enforce 
thd degree in . ^,hat suit, as he might be advised’, 
fpy the retfovefy of hvs sb ire of the Ra/ 

2'4,2|I7*^V2v '17*V and interest, in so far as the same ha i 
idjot aWady recovered.' ^ 

* ' % ^ OtSit of' Her Majiesfy. io Coaticil, bearing 
d^e tb* itfib fld y«4|^/%84^j 'tbis’reff»ri was 

the' diecrec 'of lhe 'jS^<#drr 
of th#'i5«h 1841, ’should and the 

^ 4 Moon’s 'iRd. App, 'Cases, 4^4. ' '' 


m 
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tSSjt. Mtme wakS Ihereby reversed, and that it be deeiare'd 
and done as in the 'report more lully set forth And < 
commend^, and that the same be duly and panctStaify 
CtteanMwv obeyed, complied with, and carried into eaecotion. 

I” meaiWtime, . pending this appeal to Her 

Majesty in Council, and on the 3rd of 'Decemher, 
CnowamY. id4a, Tara Pttrshad instituted -a further suit 
against Zharga Purshad to recover the sum of 
Rs, 4,393. la. 9., the interest upon.his six-nnea ^are 
of the sum secured by the B>ad, from the year i8aii^ 
when the proceedinjgs against 'Skama Purii»td^Nundy- 
were Commenced, up to the gyth of t8a9,when. 

the decreb against him was^ made, being the interest 
for which by the plaint in hia original suit he had 
reserved to himself the right to sue. This spit was 
beard before the Principal Sadder Ameet* ontheiitb' 
of Augua^, 1843, by hil decree of that date be 
dismissed the suit; but, upon an appeal by, Tara 
Purshad to tbh Judge of the ' Zitlah Court, the dech 
sion <rf Abe ^ ^wddirr’ Aateen waa>reversed, and Daorga 
Purshad was ordered to pay to the Respondent (he 
,Rs.* 4,^3. I a. with interest at la per centr per 
annum, from the time of the commencement, of th« 
Suit, n 4 tb the costa in both Courts;., and upon la' 
special appeal by Doerga Purshad to the Sudd^ 
Devtanny Adawlut, that Court dismisfed the„4ppeat • 
witb costs. In consequence of, these Tdeerees thdhrgd 
Purshad was compelM to pay to Tara Purshad 
sum of Ra, 11,127. 15. 3., which his nccordisgly p^, 
as*'{aBows»<->diB. 8,^90. 7! 3,, on the adth rijgWifir,’ 
iK|lf!^aii 4 fU. ^ ^-he. fth «f; 18391 'Vi:> 

' ‘.$q««val:- ntteoi^' 'appear t^'have beas'"4n«d#'’':i^. 

; , P^rlthadl- <■ alter Ha# ^ Ma}es|y V ■ O^e'r .. its 
.^wpcii arrived in /adia to obtain a fevfew of rhc 

Ir^ <& ' ' 
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deetees made agaiit«t htm in the laiJt-mentfcned suit, , 
an4 to haver those decrees considered in conneotion 
witK Her Majesty^a Order in Council, but lie failed 
in theae.atten[\pt3, and thereupon, on the 17th of, 
Akigmsl 1857, he* instituted Against T^ara Purshad 
the suit odt of which the appeal befofs us has arisen^ 
By his plaint in this*auit he has sought to recover the 
sum of Rs. 23,294. 9. 16J, being the amount of the 
sums paid by him to Tara Purshad, and of the sums 
which he )ias paid •for his own costs of the proceed- 
ings taken against him,* with interest on such sums 
respectively from the respective times of the payment 
thereof at la per cent, ^er annum. Tara Pur shad ^ 
by his answer to the plaint, has insisted that the deci- 
sion of, the Judge of the Zillah Court in his favour in 
fhe further suit broeght by him, having been affirmed 
on appeal >y the Suddei^ Courti became final, and 
could /lot be set aside by a new suit, and he has relied 
upon section 16, Regirlation IIL, of 1793, as a bar to 
the suit. On the agtb of June^ 1858, the 94 xit was 
'heard before the Principal Suddpr Ameen^ and was 
by that ^udge dismissed with costs. From thi$ daci- 
fijon Doorga- Purshad appealed to the Suddsr Court, 
but that Court, by its decree, 3 atrd the gith of May^ 
affirmed the decision of toe Principal Sudder 

. ^ The appeal •how before as is from the decree of the 
Suddsr^XlQXkti the plh of Afey, 1859, and from the 
decree of the Ziilak Court of the 29th of yuns, 1858* 
Ttl^ i.s*no appeal before us 'from, either of the deenhm 
tdade in the further suit tnslitoted^by Tara Pmshmi 
Purskad^ their Lordtoip# having, ih 
of detcy the part^ of Dutgyt^ 
refused an application tnidc by hitti fbr leave to apt>eal 
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from thflse " decrees, Doorga ^urshad and Tara 
PuHshad have bolih d»ed pending this appeal, and^he 
appeal ha» been revived and is now in force between 
(. their representatives, Shama^ Purshad Roy Chow* 
dory and others, and Hurro Pur, shad Rof Cho^dery 
and another. . 

The sole question to be cons^idered upon this appeal 
iR, whether Doorga Purshad was entitled to recover, 
in the suit instituted by him against Tara Purshad, 
th^ sums which had been recovered by Tara Pur* 
shad from him under the decrees in the suit which 
Tara Purshad had instituted against him ; and in 
considering "this question, it must be assumed that at 
the times w'hen those decrees were made, Tara Pur- 
shad was right! ully entitled • to recover the sums 
which YV'ere payable under' them', there not being, as 
has been mentioned, any "'appeal from those de* 
crees. Tara Purshad insisted in the Courts in 
India, and bis representatives have insisted in the 
argument before ua, that Doorga Purshad was not 
entitled to recover, these sums for two reasons;, first,* 
that his right to recover them is precluded by st^ction 
i6, Ben. Reg III. of 1793; and, secondly, thnjt, 
independently ob thal provision in the Regulatipn', 
money which has been paid under a decree or Jfudg- 
inent of a Court of competent julisdictiot^ c|onot twB' 
recovered ih a new sujit or action, so loflg w the decree , 
or- Jiid^;nlent under whicli.it has been recovered is suh- 
a0d in force. Upon the first of these points 
tfielk iords'>ips haye felt but littlh doubt. Seotftdl 
16, Ben. Ri^. lit. of 1793. i* «i» these termi's*- 
"Th* iTiiSroA aftd City Coor^ are prohlbltwd - frorti 
{^tcutaiBhig any . cause whiebp^ from' the prodotaion «f 
d^'formor decree or the lecords of- the Court,' shall' 
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appear to have been heard and determine^ by any ^ 
former Judge, or any Superintendent df a Court ^ Shama 
havjpg competent jurisdiction. If lany doubt should ***|^^? 
arise^ respecting the competency of the fornrer juris- (5«owns«v 
diction, the Judges are to report the circumstances to , ftuaito 
^tlie Sudder Devm^nj^ AdawJui, and wait the instruc- 
tions *of that Court.*' Their Lordships tbxnk that Caowoitv. 

• this provision applies only to cases in which the cpies- 
tion to be determined in the cause is the same ques- 
tion as* has been already heard and determined, and 
not to cases like t^e present in which new circum- 
stances hijve intervened, •and altered the nature and 
character of \he question to be determined. The 
intent of the resolution, as it seems to thmr Lordships, 
is •only to prevent the re-trial of the same question ; 
and it is obvious that ihere is an essential difference 

• between the question* whether Tara Purshad was 
entitled to recover against Doorga Purshad before 
the Order of Her Majesty in Council was pro- 
nounced, and the question whether, after that Order 
was pronounced, he was entitled to hold the^money 
which he had previously rec^overcd. 

Upon t]je stcond point their Lordships have folt 

• more difficulty. There is no doubt that, according 

to the law of ^this country — and their Lordships see 
no reason for Holding that it is oilierwise in India— 
money recovered under a decree or judgment cannot 
be recovered in a fresh suit or action whilst the 

ddcree* pr ju igmeat under wHich it was recovered 
ren^ains *in force ; but this rule of law rests, as their 
iior(^hips» apprehend, upon ground, that tlt^ 

origtnat decree or judgment must, be; taken to be sub- 
sisting and valid until it has been reversed of syper* 
sednd by so^e ulterior proceeding* If it has been 
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, so re^ersf d or superseded, the tnoney recovered under 
it ought •*ceriainly to be refunded, and, as Hfteir Lord* 
ships conceive, is* recoverable either by summary pro- 
cess, or Tby a new suit or action. The true question, 
* therefore, in such cases is, Whether the decree or 
judgment und^r which the' money was originally re- 
covered has b.een reversed or superseded ; 'and apply- 
ing this test to the present ca'Se, Ihfeir Lordships are 
of opinion, that the decrees obtainad by Tara Pur shad 
against Doorga Purskad were superseded by the 
Order of Her Majesty in Council pronounced in the 
year 1849. It was plainly intended by th/j Order 
that all the rights and liabilities of the parties should 
be dealt wifti under it, and it would be in contraven- 
tion of the Order to permit the decrees obtained by 
Tara Purskad pending the appeal on which it was 
made to interfere with this puepose. Moreover, the 
decrees now under appeal' rest on precisely the same 
cause of suit as the original decree which re- 

versed by the Order of Her Majesty in Council. The 
plaint In the case on which dhe original decree was 
recovered describes the i|ilcrest recovered by the- 
decrees under appeal £.s part of the same cause o,f suit, 
separated only for the convenience of Tara Purskad, 
and the decrees unefer appeal, therefore, were mere 
subordinate and dependent decrees, and their Lord- 
ships do not think that these decrees can l^e held to 
have femarned m force when the decree on which they 
were dependent had been reversed. 

That the Sudder Dewauny Adawlut has not, as 
tftek Lordships think id might have done, dealt yitli 
the decrees now> uivder appeal as falling within the 
direction given to that Court .by Her Majesty's Order 
in Council, to ascertain, carry 'out, and* enforce ’the 
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rijlits and liabilities of the parties, does nat, in their ^ 
liorjjsbipu' opinion, vary the case;. This provisipn in 
Her Majesty’s Order in Council gavi power to the 
SuSder Dewanny Adawlut to deal* summarily with^ 
the rights and liabilities of the parties, but it could 
not, ’in their Lordships’ opinion, takeaway any rights 
which tlie law would give to Doorga Purshad inde- 
pendently of that power. For these reasons their 
Lordships are of opinion,^ that the decrees appealed 
from ought to be reversed, and that the sums of 
-Rs. 8,2cfo, 7. 3. and Rs. 2,927. 8. paid under them ought, 
so far as the* assets of Tara Purshad will extend, to 
be repaid by the now Respondents to tbe Appellant, 
W4th* interest at 12 per cerft. from the respective limes 
when such sums were respectively paid, and that the 
now Respondents ought also, so far as Tara Pur* 
shad's asbets will extend, ^to pay the costs of this ap- 
peal ; but under the circumstances of the case, and 
having* regard to the delay on the part of Doorga 
Purshad^ their Lordships do not think that his repre- 
.sentatives are entitled to recover the costs incurred 
by him *in the course of the proceedings taken agairvst 
him t)y Tara Purshad, Their |^ordships, therefore, 
will humbly recommend Her Majesty to make an 
Order upon tins appeal to the effect which we have 
mentioned. 
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MssuMur Chundrabullee Derlv ... Afpellanl, 

• AND 


LtrCKHEA DfbiA Chowdrain • Respondent* 


tflth h 20th 
June, 
1865. 

By. a Pot- 
iah^ in the 
nature of a 
ieasein perpe- 
granted 
by an ances< 
tor oM.fin the 
year 1796, to 
theancestorof 


On afpeal from the Sudder Dewanny Adawlut' of 
Bengal. 

The facts and circumstances of this ca,se siffficiently 
appear from the judoinent of .their Lordships. 

The appeal was heard parte, the Respondent 
fiot appeanng. 

• 

® Present : Members o 4 the yudtctal Committee — The Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 
Justice Turner, and the Right Hon Sir John Taylor Coleridge. 
Assessors • The Right Hon. Sir Lawrence Peel, and tjie Right 


of a piece of Hon. Sir James W. Col vile, 
land, B. and 

his heirs were to enjoy ^ house built thereon, in consij^eration of setting 
up an idol in the house, wtdiout payment of rent. Upwards of sixty 
years after the date of this grant, during which penod the idol remained 
and its worship uninterruptedly continued, no rent having been paid by^ 
the grantee or his heirs, A without any demand for rent, or bringing a 
suit tor asce&sment of the property, brought a suit against B. to recover 
six years^ arrears of rent^for the hou<!e, at thp rate fixed by Ben, Reg. XIX. 

s®® 10 Held; reversing the decree of the Sudder Court, that 
R., and those under whom she •claimed, having been in undisturbed 
possession, and the cause of action having arisen sixty years before the 
institution of the suit, such suit wa^ barred by cl. 3, sec. 3, of Ben. Reg. 
n. of 1805, i ^ 

Held further, that while that clause takes away the cognisance by 
any Court in BeHgal of a suit, if the cause df action should have arisen ^ 
sixty years before the institution of the suit, it distinguishes between the 
effect of the twelve years limitation and that of sixty years, by precluding ^ 
"all inquiry into >^anyr onginat defect in the title imder which the possession 
for the latter period obtain, and made ijt, in etfect, unavailing to shov/^ 
that the possession of A. commenced under a grant made null and void 
by tHfe Radiation of 1793. • ' * 

Whetm»r the twelve years’ limitation provided by^the Ben. Reg U. 
$ec. 3, d, I, of 1805, Van be lu^ld applicable to such a suit. Qu/ere ? 

Tliat to maintain such anadton, a demand for arrears oiteesit 
Sbbttld. W® been preredtd by a suit for assessmeiit of rent under Ben. 
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""The Attorney- General (Sir R*. Palm§r)^^ and Mr. 

Leithi for the* Appellant, argued 

Fjrst, that the grantor had power to alienate any 
portion of hfs estate, 3en. Reg. I’, of 1^93 sec, 9 ; and^ 
that the Pot'tah^^onveyvwg the house, und'er which title 
the Xppellant claimed, was expres^ly^ sanctioned by 
Ben, Reg. XLIV. of iy93, secs. 6 & 8. 

^ Secondly, that tlie^ Courts below had wrongly applied 
thfe prc)ViS4ons of Ben Rgg XIX. of 1793, sec. 1 ), to 
the case ; and 

' Thirdly,* that the suit; was barrecf by acquiescence, 
as well as By the rules of limitatidn, Ben. Regs. HI*, 
bf 1793, sec. 14, and IT. of 1805, sec. 3^. • 

• Their Lordships^ judg^nJent having beeo reserved^, 
was now delivered' by . 


^ Chundra- 

- RULLBK 

• Dfbia 

9 . 

GPltCKHRA 

0KBEA 

CnO WBRAII^: 


Its Deor... 
1865. 


The Riglu ti'jn. Sir [oHN T. Coleridge. 

This was an appeal from a decree of thtf Suiid'er 
Dewahny Adawlut of Bengal^ affirming a d<*cree of 
the Principal Sudder Ameen of the GivH Court of 
Mymensing^ which Iasi iiad reversed a decrefe of the 
Buddtf^ Ameew of the last-named Court in favour of 
the 'Appellant. The Respondent has not appcrired,. • 
and tbis< appeal has been heard pai^te. 

The original .suit was brought .by the Respondent 
to Recover * arrears of rent for six years and iiino 
months ^rdcedinyRkS' combine nee men t, and the follow* 

• h»g may be taken to be the facts of the case : — The 
Appellant and those under whom she claims had beei> 

' hi peace^able and i»ndisturb<;d possession of the prp* 
peijfy for more than sixty years ;• it k in the town of 
and withiQ and parcel* of a ioiir^annas: 

Share of the Zemindary of Pergtmnak Allnpsing^ ol 

• • 
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Which the , Respondent, as mother and guardian of herr 
'son, a minor, is the proprietor in possession. The 
Appellant, claims under a grant from the ancestor hf 
the Respondentf which purports to have been m&de. 
for the setting up an idol, and concludes thus— 
“ Having set up the said idol in Hie said bouse, ^you 
will enjoy the same without paying rent through sons 
and grandsons. For this purpose I have given you 
this Bromuttur Pottro,^* The date of this instrument 

c 

corresponds with the lotli of February^ *79^ A. D* 
The idol has remained, and its worship has 'been con- 
tinued uninterruptedly from that time. The kespon- 
dent^s plaint,^ which was not filed until the 15th 
Aprils *857» was preceded eby no demand of rent, nof 
any suit for the assessment of it ; but the rent sued 

for is stated to be ** in accordance with the rate* of rent 
• * 

obtaining in lodging-houses at tliis place of Nussee^ 
rahad this rate being fixed by the Ben. Reg. XIX. 
of 1793, sec. 10 ; on which, indeed, the Respondent’s 
case entirely depends. 

Thesd" are all the facts, it seems clear that if 
the original grant has not hewn annulled by any R^gu* 
lation, or if the possession has become unimpeadiable 
by reason of the lapse of time, either of the twelve 
years or of the sixty, years prescribed ,by the Bengal 
Regulations ; or if, at all events, it was under the., cir- 
cumstances necessary that this actioutshoulcl^have been 
preceded by a suit for ^issessment of the rent,,, or ^ 
demand of rent ascertained in some way or btfigr \ the 
original suit could not be maintained, and the two. 
laur decrees must he reversed. They were impeadied* 
by the .Appellant on all these grounds. Their Lord- 
ships,' however, do not find it necessary in this case 
to give any opinion upon . thf: first or tliird of these 
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pcmtSy or upon tiie question whether^ under th«* iB 6 s. 
circumstances of this casf, the twelve year»* limita- Mossumut- 
tion prescribed by the Regulations ought to be held 
applicable to iL They have reason -to believe that •*^*®*^ 

questions of some importance, and possibly of some* L^Ckhba 
diffictilty, l\ave Be^ raised, and that sdme cases which choworain. 
were not cited at the ^Bar have been decided in the 
Court in Indian bearing more or less directly on some, 

*at« least, of these points, and they think it would 
neither be prudent nor safe for them, more especially 
^i,n a case* which has been argued on one side only, to 
give •any opinion which might affgct these questions. 

Moreover, it is obvious that to decide thjs case upon 
t|je last of the grounds onp which the Appellant relied, 
might only lead to renewed litigation. Their Lord- 
ships, therefore, abstain from giving any opinion 
whatever upon any of these points. 

It may be assumed, for the purpose of argument, 
but fot that purpose only, and without the expression 
of any opinion by their Lordsbpis, that all these points 
ought to be decided in favour of the Respoiideht ; but 
they are of opinion that the Appellant was entitled 
to tlie suit dismissed upon the ground of there • 

^having beeii. peaceable possession by her and by those 
under whom claims for sixty .years before the suit 
waa commenced, and of the suit being, therefore^ 
barred •by the early part of the 3rd clause of the 
• *Reg. II. bf 1805. , 

Tbe^lirst and second clause, and the second 
branch of the third clause^ ^ of this Regulation have 
re(%rence to the twelve years’ limitation which was 
previously in force, explaining * an8 qualifying that 
limitation ; and as their Lordships do not, as hah been 
already saicf, rest thejr on tbia Bmitatiop^ 
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t^S. it is unnecessary to eofiwnenfc on these part of tf^€^ 

sJussu^t * Rf-gubtit^ij ; but the first branch of this third clause 
^BULLEE^*^ provides that ‘^nothing in the preceding clause, or *in* 
Dbbia, any part of the ^exkth.g ReguUtions, shall be held* to 

Litckkea authorise the cognisance of any suit hat ever in any 

Choworain. Court of Justic‘e, if the cause of action ahalh* have 

arisen sixty years before the institution of the suit r 
n6r shall any plea on the part of the Plaintiff for the 
noii*prosecution of hks claim of ri^^h^ (hiring a period* 
of sixty years after the origfn of his alleged’ cause of 

I 

action, nor any original defect of title on thfe part of 
the possessor of the property claitnecf, alter the lapse 
©f such period, be deemed a sufficient ground for^ 
taking judicial cogni'^ance of any t^uit so pTeferrfed^’' 
This branch of the efause, therefore, in its very 
compreliensive language, embraces every ihefi exist-, 
ing Regulation by which any Court in Bengal was 
authonzoJ to take cognizance of any suit whatever ; 
it, in effect, takes away that authorization if the**cause 
of action shall have arisen sixty years before the 
institulihn of the suit ; it d.^sffnguishes between the 
effect of the twelve }ears^ linritation and that of sixty, 
by precluding all inquiry into- any original defect in 
the title under which, the possession for the lattee. 
period commenced ; . k makes it, in effcTct, in cases In 
which the section applies, unavailing to show that'^tfae 
possession of the Appellant commenced uuddV ^ granli 
n>ade null and void by the Regulation of 1793. 

The question then is, what is tire cause of attion in 

the present case, and when did it arise? Jn terms ^ 

the suit is brought t(> recover rent for the last six*oor 

stven y^ars, and the non-payjnent of that rent is, no 

doubt/ in one sense, the cause of action* 

* • * • 

The suit, indeed, ma) in .^omu bense be jikened to 
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is of daily occurrence, the action tp recover thtf i8$5 
later items only of a lonp; account, which have become • 
dife within SIX years, although the Statute of limita- 
tions has barred the demand for the earlier items, • 0«bia 

The distinction, however, between such an action and i j yituifA 
the present suif^is^obvious ; the items ‘of an account chowdbmn. 
are independent of ^each other: each represents a 
distinct contract or a distinct debt. But the right to 
recover rent for the* last six or seven years, depends 
on a possession founded on a grant avoided by the 
^ [Regulation, which possession has been one and entire 
in character Ihrough the whole sixty.years. 

. . It is the case of the Plaintiff in the Court below, 

^Ijat by reason of the character of the grant and the 
operation of the Regulatior, his ancestor might have 
determined the possession in the first year of its exist- 
ence, or claimed rent at the end ol that year. If, in 
spite of length of possession, an action lor*use and 
occupation cou’d be maintained, so long as a Plaintiff 
could show a good title in himself and a bad one in 
the occupier, of what rfV^Ml would any Statute •of limi- 
tations be ? A man m^ht be ’barred in an action 
direttly* brought to recover the possession, such as* 
•ejectment, ‘and yet not be barjed when he sued from 
year to year,*fpr use and occupation, for a compensa- 
tion for the fruits of the land ; because in this the 
occupatidh wouJd be referable to the sufferance and 
.permission of the real owner, • and so be a good con- 
sideration for an implied promise to pay what it was 
^ Worth. ^ But this clearly copld not be ; and so here, 
if/iio ■ action could be maintained directly to recover 
the possession of the, land, none can be brought to 
recover the rent, which is the compensation for the 
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occupation— tJiat occupation having been always ^of 
one and the same character ; in fact, rent free. 

Their X-ordships being of this opinion, will, there- 
fore, humbly advise Her Majesty that this suit was 
l^arred by the sixty years* possession of the Appellant, 
and those unde*^ whom she claims, and, therefore,** that 
the original judgment of the Stf^ddet Ameen dismiss- 
ing it ought to be affirmed, and the tvio later judg- 
ments reversed, and the costs of all the proceedings 
below, with those of this appeal, be paid by"' the 
Respondent. 


Sreenath Bhuttacharjee* ... Appellant, 

AND 

RAMC0^SUL Gungopadya. R^sfondejits* 

Chunder MozoOMDAR and others ) 

On appeal from the Sudd^^ewanny Adawlut 
’of Bengal. 


joth&aist The Appellant in ‘this appeal brought a suit, in 
J une, 1865 . nature of an action of ejectment^ in the Zillah 

i/AcrNo”“ Twenty four Pergunnaks against ’the 

X|X. ofi843. 9 Present: — Members of the Judicial The Right 

Hon. the Lord Justice Knight’ Bruce, the Right Hon .th’e Loi-d 
deed of sale, Justice Turner, and the Right Hon. Sir John Taylor Col«»idge. 
hi[i 5 t*l!uiiiii J. ^iussors: The Right Hon. ^ii Lawience Peel, and^ the Right 
or other real Hon Sir James W. Coi vile. 


MmoJial *of which has bfen or shall Se duly registerr.}, according to law, 
shall provided ila authenticity be established to the satisfaction of the 
Court, invalidate any other deed of sale or gift for the .same property 
muy bot have been registered, and wbet^er sych second or otner 
deed siiif have been executed prior or subsequent to the registertid 
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I^^pdndeiits to jrecov^er possession o^ 128)^ mouJsahst 
being a moiety of the Zemindary^ JPergunnah ' SRaaNANtH 

leeshur^ with mesne profits of the villages, then in the 
possession of the Respondent, Gobind* Chunder Mo^ 

, . X > I •• RAaCOMOL 

soomdar^ as registered owner. The Zemxndary had Gun^raova 
been conveyed to him by the Respondent, Ramcomul and others. 
Gungopadya^ a former, mortgagee, who had acquired 
the proprietary right of the Zemindary under a fore- 
cldsufe proceeding and suit^for possession. 

The question in the suit was one of title. The Ap- 
"pellant daimed the moiety of the Zemindary ^ under a 
Kabala^ or BHI of Sale, dated the 27th of March, 1854, 
made by one of the Respondents, Ti2imtA ^Taraprosono 
Aiookerjee^ who, it was insisted by the Appellant, had 
previously purchased the moiety of the Zemindary 
from Ramcomul Gungopadya^ and that a deed had 
been executed by him conyeying to Taraprosdno Moo*' 
kerjee the moioty in consideration of certain pecuniary 
transactions subsisting between them in relation to 
Ramcomul Gungopadya*s mortgage. The defence of 

eed — and that [f^m the 1st day of Hay, 1843] every d 

n land, houses, ana other read property, as well as Oe 

ischarge of such incumbrances, a memorial of whichdiai 

uly registered according to law, and provided its 

stdblished to the satisfaction of the Court, shall be satisriea m pio- 

erehce to any other mortgaged on the same property which may not have 

►een ^^istered, and whether such second or other mortgage shall have 

>een executed prior or subsequent to the registered mortgage, any ^now- 

edge or notice of any such unregistered deed or certificate alleged 

0 be had by any patty to such registered deed or certificate notwith- 

itanding*’ Held 

Fir^t, that the words in the latter part of the section, any knowledge 
yt notice of any such* unregistered deed or certificate alleged to 
[>e had by any party to such registered deed, or certificate notwith- 
standing" applied not only to deeds and certificates of mortgage, 
but also to deeds of sal^ or gift ; and 
Secondly, that the provisq. that its authenticity be established 
to the satis&ction of the Court” pointed out meraly the exclusion 
of a fraudulent deed from tfie blnefit of the Act, as it was not intended 
that a deed whiefi was tainbsd by fraud, although in other respects 
genuine, should be placed on the same footing as 9i*bond fidt deed. 

K registered deed cannot 4 >e deprived of the priority given by Act, 
No. XIX. i^,1mldss it be proved ||^at there was fraud on the part of 
the grantee. 

x-30. • I, 
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*the Respijnde^nt, Gobind Chunder JUfoxtoontdar, to fhe 
Appellant’s claim was, that he was entitled to the whole 
Zemindary under a deed of conveyance in the Engfish 
form, dated the^th of Aprils 1854, executed by Ramco- 
*mui Gungopadya for a good consideration, which deed, 
as weil as a deed of release of even date froni Tampro* 
sono Moekerjee^ for the moneys advanced by him in 
respect of Rafu-Connil Gungopadyd's mortgage, were 
regi^eted on the 20th of Aprils* \ in the proper 
office of the Registrar of deeds of the Zillah of the 
Twenty-four Pergunnaks^ previous ** to the registration 
of the alleged Kabala^ set up *by the AppellanV. 

By sec. 2 of Act, No. XIX.. of 1843, M preference 
given to a registered deed, .over one, although of an 
earlier date, subsequently registered under the pro- 
visions of that Act. . 

When the cause came before tlte Principal Sudder 
Ameen ^{iahoo Tarucknatk Sein), he dismissed the 
suit and .the ground, that tlve Appellant’s title covld not 
be maintained, as the deeds, including the Kabala^ on 
which he founded his claim, w^e, , in bis opinion, for- 
geries, and upheld the title (/. the Respondent, .Godind 
Giunder Mazoomdar* The Appellant appeuled^. from 
this decree to the Sudder Dewanny ‘ Adawlut at Cal- 
cutta, The decree of^that Court (whiph consisted of 
Messrs. Raises, Trevor and Loch)^ was to the effect, 
'that there wa^ no pecuniary consideratipn ^ for th.e 
alleged conveyance from Ramcomu\ Gungopadya to 
Tat aprosono M ookerjee^ and in the absence • of such 
consideration, the title of the Respondent, **Oobind 
Chunder Mozoomdar cbuld not be affected* by jthafc 
convejatice, an^ accordingly the appeal vtas dis- 
missed Vtth costs* Hence the "present appeal. 

* < . 

(a) gee section set out, <p 05 C p» i 26 
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Mr. Hobhouse^ Q*C.i and Mr. Cavt^ the Ap- 
pellant contended, * 

First, that Ramcomul Gungopadya's title being*un- 
dispeted, the Bill of Sale made by hyn to Tarapro^ 
sono Moofserjevt and the conveyance afterwards exe- • 
euted, by the Uttet in the Appellant’s, favour, being 
genuine instruments for valuable consideration, passed 
the moiety of the mouzahs in suit to the Appellant. 

• Secondly, that the conveyance executed by Tara* 
prosono Mookerjee in fatour of the Respondent,, 
Gobind Ch^nder Mozoomdar^ was fraudulently con-^ 
cdcted for the purpose *of defeating the Appellant’s 
claim, and, therefore, was not entitled under the Act, 
No. *XIX. of 1843, secs. 2 and 3^ by feason of its 
earlier registration, to be preferred to the prior deed 
for sale executed by • Taraprosono Mookerjee in 
favour of the Appellant. 

The Attorney-General (Sir R Palmer^^ and 
^r. Leitkf appeared for the Respondent, 
Gobind Chunder Mozoomdar, but were not 
called upon to adTh^ss their Lordships. * 

Ju(1gmont having been reserved, was now prt)- 
i^ounced by . 


*Sff8EN %NTH 
BlrtlTTA- 
• CHArRJBB 
T, 

Ra'mcomul 

Gunoopadva, 

AND dfuBRS. 


20th July, 
» 1865, 


The Right Hon. the Lord Justice Turner. 


In diapdising of this appeal their Lordships do not 
« Ibink it necessary to enter fully into the details of the 
case. The view they take of it will be sufficiently ex- 
‘ plained by a mere general online of the facts. Ram- 
eon^l Gungopadya was originally mortgagee of the 
entirety of the Zemindgry Pergunffah Havaleeshur* 
He subsequently acquired the full proprietary ‘right 
to and possession of . Zemindary by a foreclosure 
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*suit^ and*su}t for possession- consequcDt £hereorr, a»ff 
after he had thus ^acquired the proprietary right in 
the *Zemindary he* applied for the m-utation of names 
i» the Collectorate, and was there registered as sole 
• proprietor of the whole Zemindary. The Appellant, 
Sreenanth Bbuttacharjee^ alTegca that RamQomvi 
Gungopadya before be had acquired the proprietary 
right in the Zemindary by an tkrar^ox agreement for 
sale, dated the 20th of December^ 1852, agreed witb 
thfe Respondent, Taraptosbno Mookeriee^ that in the 
event of his acquiring the proprietary righj, he would' 
transfer a moiety of the Zefnindary to Tar<ipros^no> 
MookerjeCt and tfiat after he had acquired the proprie- 
tary right, he, by a Kabal^ or deed of sale, dated 
the 31st of Julyt 1853, transferred the moiety of the 
Zemindary to Taraprosono ' Mookerjee accordingly. 
The moiety of the Zemindary thus fransferred to Tara'^ 
prosono Mookerjee was. as the Appellant alleges, after- 
wards conveyed to him by deed, bearing date the ^7th o£ 
Match^ *854; but this deed, was not registered until 
the 2nd of May^ 1854. In ^|he meantime, and on 
the 5th ol Aprils 1854, Ri^yicomul Gungopadya^ by a 
deed of that date, in consideration of tlve sum of 
Rs. 90,000, conveyed the whole Zemindary to 
Gobind Chunder Mdzoomdar^ and by a deed of even 
date, Taraprosono" Mookerjee^ in consideration of tbe 
'sum of Rs. 15,000, also conveyed all his ^ interest in 
the Zemindary to Gobind Chunder^ Mozoomdar^ andi 
on the 20th of April/ 1854, both these de/^ds wefe' 
duly registered. 

After the execution of these deeds, Gobind Chun^ 
der Mosu>omdar possession of tbe whole 
darpi and he was In possession of it when the suit out 
of which this appeql has arisen,, was inst^utecf. 

This suit* which is in the -nature of an ejectment 

\ 



ON APPEAL FROM THE^AST INDfES. 


225 


smt, was instituted by the Appellant against ^ 

comul Gung^padya^ Gohind Chunder Mozoomdar^ * Sr«hnant» 

. ^ , • * , , • B^utta- 

and Taraprosono Mookerjee^ and several othqr persons, ^ charjkb 

for^ recovering the moiety of iht Zemindary alleged 

to have been conveyed to the Appellant in mannef Gun^padva 

. , r** nn. , • . 1 • 11 1 ANDOTHKR& 

above mentioned.* The plaint m the ^suit alleges, that 
Ramcomul Gungopadjyat through fraudulent motives, 
bad disposed of the whole Zemindary (including the 
* iQoiety previously iold by him to Taraprosono Moo- 
kerjee) to Gohind Chunkier Sein in the fictitious name 
i)[ Gohind Chunder Mozoomdar^ under a Kahala^ 
dated the 4Jb of Aprils 1854, fojf consideration of 


Rs. 90,000, but the plaiut contains no allegation what- 
ever of any fraud on ih,e part of Gohind Chunder 
Mozoomdar 


Gohind Chunder Afozoomdar by his answer wholly 
dentes the title sethp by the Appellant, and rests his 
case on the conveyance 'to him by Ramcomud Gungo- 
padya^ He sets up no title under Taraprosono Hooker- 
jee, and, on the contraty, he says, that Taraprosono 
Mookerjee had no riglul or interest in ^the» Zemin- 
dargy .but it appears, b<jth by the answer and through- 
out «the» proceedings in the suit, that Taraprosono 
^Mookerjee had under bis alleged Ikrar and Kabala set 
up claims to, the property, and the answer in effect, 
treats the release from him as obtained for the pur- 
pose of ^uttin^ an end to those claims. There is a 
great deal of ‘evidence in the suit, with reference for 
*the most part, to the alleged Ikrar and Kakala set up 
. by the Appellant; but on the hearing of the cause 
b^ore Hhe Principal Sudd’er Ameen, he dismissed the 
suit, and upon appeal this decree was affirmed by the 
Suddtr Court. The dppeal before us is from these 


decrees. * * 
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. . ■ The ju^gn\ents, both of the Pn'ncipal Suctdlfr 

Srkbnanth ' Ameen and of the Sudder Court, appear to have 
CHARjBB • proceeded^ upon a full and careful examination of life 

Ramcomul Lordships, as they hSve 

GuNGOp^pvA hitimated, do not find it necessary to enter upon this^ 

AND OTHERS. 

examination. • • • 

It appears that by the Act, No. xtx, of 1843, 
provided, *'tbat from the first day jf last past,. 
every . deed of sale, or gift of larfds, houses, orQthe.r 
real property, a memorial of which ha$ been or shall 
be duly registered according to law, shall,, provided 
its authenticity be^ established to the satisfaction of 
the Court, invalidate any oth^r deed of sale or gift 
for the same* property wljich may not have been 
registered, and whether such second or other deel 
shall have been executed prior or subsequent . to the 
registered deed— -and that from Hhe said day every ‘ 
deed of ^mortgage on land/ houses, and other real 
property, as well as certificates of the discharge of 
such incumbrances, a memorial* of which has been or 
shall bcv dujy registered acc^ipiing to law and pro- 
vided its authenticity, be ^ estaplislied to the satisfaction 
of the Court, shall be satisfied in preference t-to . any 
other mortgage on the same property* which may not, 
have been registered/ and whether such second or ' 
other mortgage shall have been executed prior or 
subsequent to the registered mortgage, any knowledge ' 
or notice of any such unregistered deed^or certificate 
alleged tp be had by any party to such registered' 
deed or certificate notwithstanding/^ * 

Their Lordships are of 'opinion, that this case ro^iy • 
well be decided, ^nd ought to be decided, upon tRe 
provisipn^ of this Act. • 

Two questions arise upon the Act : first, whether 
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llfie words at tfae#oseof the enactment’, ^ny know- ^ . 

ledge or notice of any such unregistered deed or Sr*enanth 
certificate allegecLto be had by any party to such chaxjbb 
unregistered ^dee^ or certificate notwithstanding/’ are. ramcomul 
to be con!»trued-as referring only to the mortgages and GujIoopadya 

^ . It and 0THKK5. 

certificates meiMMied in that part at the enactment 
which immedi|tely f>recedes these words, or are to be 
taken to extend||Iso to the deeds of sale or gift which 
aj*e^ mentioned in the earlier part of the enactment ; 
and^ secondly, .what meaning is to be attributed to iho 
words ** pi-ovided its aiithenticity be established to 
the satisfaction of the Court/' which are contained in 
<he enactment. As to the first question, there Lord* 
ships are of opinion, that* upon the true construction 
of the Act, the words §rst above mentioned apply not 
only to deeds and certificates of mortgage, but also 
to deeds of sale or gift^ This enactment, although 
divided into’ two branches, in consequence * of the 
different effect which is given to it as to deeds of sale 
and of mortgage, was plainly intended to be a general 
enacttnent. The words^'Ve are considering are words 
of r^eference, and the tetma used being general arid 
comptehensive, their ^|rdships see no reason for con- 
fining their operati^ to one branch of the enactment 
rather than expending it ^ both. Had it been 
intq/ided that they should fa^so confined there would* 

*hav^beeil no difficulty in eapresslng that intention. 

, It mjild be difficultji^to find .any reason why, in the 
cast b^a mortgage, priority should be given to a 
registered deed over an unregistered deed, notwith- 
^standinglcnowledge or notice of the unregistered deed 
by the roistered mortgagee, but* in !he case o/ a sale 
the prionly of an uni egistered deed over a registered 
deed should’ be retaiir|d|e in cases of knowledge or 
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• noticci by the registered vendee *(lhr donee. The t3l^ 

Ciimfhon practice ih India of setting up forged agid ^ 
fraudulent deeds, and the securit|||against this prac* 
•tice which is afforded by registration, ace quite suffi- 
cient to aceount for this enactment extending both to 
sales and mortgages, %nd the pol4^ such enact- 
ments is not unlcnown in other^countWes. The Irish 
Registration Acts afford an instance it, ^ 

Then as to the second 'question. The proviso is, 
that the authenticity of the deed be established to 
the satisfaction of the ?Court, The word “ Authen- 
ticity*^ would seem, according to its natural mean- 
ing, to poiift merely at the exclusion of a forged deed' 
ffrom^the benefit of the Act; but their Lordships think 
that it could not be intended by the Act that a deed 
whtch was-^ainted by fraud, although in other respects 
^genuine, should be ^placed' oti, the tame footing as an 
honest and iond dde deed. They are not disposed so 
to construe the Act, but they think that al all events 
a registered deed cannot be deprived of the priority 
given by the Acti unless it both alleged and proved 
that there, was frau^^n the part of the graptee, and 
in this case np frauois alle^d,^nd certainly none is 
proved* on the part* of Gobina ChunUer Mozoomdur. 

It would be going* mu^ too far to impute fraud to a 

* purchaser uporf’ the mere ground that he had brought 

up a possible claim, End so far as tlleir Lofc]shi|aean 
find, there is nothing * beyond llhis affecting ' 

Chunder idozootndar either in point of sllegntiotll^r 
of proof: Of course il has not escaped t^eir Lord; 
ships' attention |hat, there is an allegation in the pfaint 
which Suggests collusion betiweeh GobinM Cbunder 
Mozoomdar and Tgraprosono Mookerje^t 
Lordships see no proof of^ghls. Upob ,the ; wbol^ 
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th^itefore, they are of opinion that Goiind Chunder 
Mozoomdar's uieed being first registered, mu'^t prevail S«»bnanth 
over the subseqtiently registered deed of tire Appel- ^ cHA^i<i«s 
lanl, and they must, therefore, without ‘entering further^ Ramcomoi. 
into^the case, hiyxibly recommend Her Majesty to dis- GunVopady 

. , •, ^ • AND OrHBItS.A 

miss^his appeal, and with costs. 


.Murtunjoy Chuckerbutty 


Appellant^ 


John Cockrane, Officiaj Assignee of' 
the estate# of Messr^^. HiCKEV, ] 
. .BAiLEY, & Co., Ins ilverrts . J 


?vpOHdent.* 


On appeal ft^om the Snddey Deitanny Adawlut 
ai Calcutta. 

This suit was brought, by the Respondent in th- 23rcl & a4th 
Zillah Court of Moorshedabad, to recover from the 

* Present : Members of the Judicial Committee — The Right turer^S^sUks* 

Hon. the Lord Justice KniglV-^^Bruce, the Right Hqn. ^e Lord Bengal 

Justice Turner, and the Right Ijon, Sir Eijlward Vaughan Williams. ^t^Calcutta ”^ 

Ass^sso/'s ^ — The Right Hon, Sir Lawience Peel, and the Right as factors for 

Hon. S?r Janies W. Col vile. rhe saleof his 

* goodson corn- 

rally the shipments and consignments to England were in th J^namfTfrf The 
Principal, but a the market was depressed at Calcutta the Factors on 
several occasions shipped a portion of the goods to England consisrninS 
them in their own names. There was a loss on the sales in England of 
the good^ so consigned. Held .—there being no peculiar custonf of trade 
existing in Calcutta to qualify the general mercantile law ©f England in 
respect to Principal and factor; and in the absence of evidence of anv 
•special instructions by the Principal, that such consignments bv the 
Factors was within the scope of their general discretion, and the loss was 
properly charged on account of the principal 

, By an agreement betweeh Principal and Agents, 10 percent, was to be 
allowed as commission. The SuUder Court, under Act, No * XXXII of 
1839, allowed 12 percent per dnnuih from the date of' the suit m the 
amount found d..e> to the Ageirts : such rate W interest disallowed on 
appsal, as that Act does not apply to an agreement between parties 
regulating the amount of interest. « ^ 

Where a partial, alteration was mi de by the appe late Court in th. 
detneof the Court below, as to the rate' of inte'JSt aUS but in 
other respects the ^ree was affirmed, ‘both parties were directed to 
pay their own costs ol .appeal. 

■ - ■ ' X-3r 
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^ Appellant »the bdhnce of a mercantile account sta^^fl 
MuRTUf^Joy Iv due to the .insolvent tirm of Hickey^ Bailey, & 
^ butty" * *])TincipaI and interest at the time of their 

CocKRAP® j'^S'Olvency, amounting to Rs. 54,784.4a. gp. to wliich 
sum interest was [added, calculated partly at 10 and 
partly at 12 per cent, per annum, during the subse- 
quent period and up to the 3.1 st of Au^nsi, 1856, 
making the alleged debt Rs. 1,^0,938. 4a. 6p. ; but 
as the amount of interest, more than double the 
amount of the principal money (which excess could 
not be recovered against the Appellant by a rule of 
the Couits of Ihdid)^ the Respondent velinquished a 
sum of K.S.* 10,938 4a, 6p.‘ from the amount alleged 
to be (l«ue a*? interest, and laid the amount sought Jo 
be recovered at Rs. 1,00,000, and intere.st thereon to 
the day of payment. * ^ 

The facts were{lhese : — » 

I 

The Appellant^ was in and previous to the year 
1840 a dealer and inaniifncturer of raw sifle an<l 
silk pjece goed’^, called “ Corahs,*^ at yunghypore^ 
in the Presidency of Ben^l, and in the latter year 
e’hiployed the firm of Hickey, Bailey, & Cb.,’rthen 
carrying on bu^iness in Calcutta .as Brokers, to act 
as his Agent.s, in I'eceiving from him, from tim.e 
^ to lime, consignments] of his goods and selling 
them on tommis^^ion. The dealings between** the 
parlies continued fup to a short pe^iiod of*lhe firm's 
being declared insolvent, which took placf on tbe* 
17th of February, 1848. • 

Out of the above cbnsignments shipments wete 
made under the express authority of the Appel- • 
lanu by Hit key, Bailey, & Co., first to Messrs. Price, 
Griffiths, & Co., And afterwards to Ffin Nolten & 
Co,, as consignees in Engthnd for sale, during the 
! . years 1840* 1841, 1842, 1843, and 1845. The in- 
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voices of tho^se shipments were ^nvariably made out* , 1865. 
b/ Hickey^ Bailey, & Co;, as directecj, in the • MoTrui^Y 
same form, stating: that the goo is therein mentioned L'muckkr- 

o . ^ BUTTY 

were shipped by Hitkey, Bailey^ & Co , to London, . v 
for -sale on acCv^iant and rislc of tlitf AppellaiU ; his GocK«A^K. 
name and man u fact iir<'S bein^ well known both in 
the Calcutta and London markets; and his goods, by 
’r<4dSQn ol the supeViority of his manufactufe, being 
sought after and bearing the highest price in these 
anarkets. -The accounts, sales, and letters ot advice 
respecting tljese slnpmcnts were m^^de out and written 
by the consignees in Sngland, in the^ name of the 
Appellant, to whom they avere accordingly despatched, 
and by whom they were received in India, 

Tlie Appellant, in the months of January, Febmary, 
and March, 1846, fiad made considerable cjnsign- 
ments of silk goods for sale on his account tv Hickey, 

Bailey, & Co. 

It appeared that, on account of the Calcutta market 
being depressed and lif/favourable, cerlaia gbods re- 
maitred in hand in the month of* April, and could not 
be adVaiTtageously sold in Calcutta, and the Appellant* 

^ave permission to Hickey, Baijey, & Co., to ship the 
same for sale it\ ^England, as had been previously done. 

Che Appellant afterwards received a letter bearing 
dale tlfti •13th of April, 1846, trom Hickey, Bailey^ &l 
C o., which contained the loiiowing passage “ Our 
market* continues worse every day. After having, 
tailed in attempting to sell your silk, wc have, accord- 
ing* to ■ your req.ucst and instrlictions, shipped the 
whole on your accoun| to London, the particulars of 
which will be fOrwaided to you in due course.^* 

The Appellant insniied in the Court below, that he 
had not in the instructions given by him to Hickey, 
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'Bailey^ & Co., given any direction to alter or vary the 
« established^ usage as regarded the shipments of \As 
goods, which had been previously always nnade inliis 
nkme, and that the goods last mentioned had been 
slipped on Hidey^ Bailey^ & Co.^s own account ; 
and, in consrqlience, he disputed his liability in re- 
spect of such shipments. 

The account sales of these shipments were made 
oui, by the consignees in England^ in the name, and 
on the account, of Hickey^ Bailey^ &* Co. • . 

I'be first information as to* these shipment's given 
to tlie Appejlant, was by a letter sent to him by. 
Hickey. Bailey. & Co, dated the 5th of August^ 
1847, invoices sent with it. 

By the decree ot thp Zillah Court (Mr. A.-Pigou. 
presiding Officiating Judge) ic was ordered that the 
Appellant should pay the sum of Rs. 1,00,000, with 
interest at 12 per cent. Upon appeal from his decision 
to the Sudder Dewanny Adawlut at Calcutta, that 
Court (c6nsirting of Messrs. Tffvor. Bailey, and Steer'll 
decreed to the Respondent ^the principal sum^ of 
•Rs. 54784 4a. 9P-, minus the difference 'between 
10 per cent, on Rs. ^89,584 and the rate of 12 per 
cent, calculated thereon in the account* made up to 
April, 1847, the previous accounts showing the rjate 
agreed to between the parties to be onl/ 4o per 
cent, per annum, but the Court, under ttie Act, Not 
XXXll. of 1839, gave interest upon the psincipal 
bum from the date of li^e institution of the suit to 
the date of realkatiou’ at the rate of 12 per cent. 

On the.appeal from this decree to the Privy Council, 
the principal point turned upon the accounts which 
raised the question, whether* the claim of ll)« Respon- 
dent could be sustained in accocdance with the mer- 



ON APPEAL FROM TliE EAST INDIES ^233 


0 

cantile custom and usage of Calcutta and the mode of • 
dealing between (he Appellant and the late fifm of 
Hi^ey, Bailey, & Co. The material , evidence upon 
this point is stated in their Lordships’ judgment. • 
It was contended* on appeal by the Appellant, first, 
that goods were delivered to the late insolvenLfirni 
for sale on commission on behalf of the Appellant, 
’but .that Hickey^ ^ Bailey^ * & Co. had consigned 
them to England^ in their own names and at their 
own risk,* and that the Respondent, as Official as- 
signee, *had Jailed to discharge tl]at firm from the 
.obligation of accounting, for those goods and for the 
proceeds of the sale thereof in the usual manner as 
between Principal and Agents in taking the accounts; 
and secondly, that the decree of the Sudder Dewanny 
Court ought not to have decreed interest on the con- 
solidated amount of principal and interest Jrom the 
date tbe suit was brought, nor at the rale of 12 per 
cent, per annum, under the Act, No. XXXH. of 1839, 
when the rate agreed • between the partiei;} wais 10 per 
cei^t. • < 
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The Attorney-General (Sir /?. Palmer\ and 
Mr. heith^ for the Appellant ; and 


•20tb lufy, 
j865’ 


• Sir Fitz Roy Kelley^ Q. C., and Mr. Macphersout 

foP the Respondent, 

Their. Lordships^ judgment was pronounced by 

The Right Hon. the Lord Justice Turner. 

* • 

The Appellant in this case is (>he owner ol silk 
filatures, and^a deale^ in silk of Junghypir^^. dis- 
trict in BffngaL The (Respondent is the Official 
assignee of an insolvent firm that formerly carried 
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* • ^ 

.oi\ businesia in Calcutta, under the »*yle of Hick:y, 

BaiUy, & Co. ‘ • 

That firm from the year 1840 up to tbe end* of 
1847 acted as the Faitors an I Agents of ttie Appel- 
lant ; celling same of the goods consigned to them by 
hini in Calcutta, and shipping others to Tendon for 
sale tlKre , and tne following aeeins to have been the 
course of dealing brtween Hieifi . — Tiie AppellaiU ' 
was in the habit of drawing bn Hickey, Bailey, & Co., 
cigain&t the goods consigned 10 them, and they accepted 
and paid his drafts^ chaiging Ihm in acco^int ivith the 
amount of them, ll thc*y sold .the goods in Calcutta,, 
they rendered the account .sale to him, an d credited 
him with the proceeds. Against the goods shipped 
to London tliey drew ^Bdls in sterling money upon 
the consignees , but credited the }\ppeIUnt in account 
with tile , proceeds ot those liills in lupees at the rate 
of excliange at winch they were so d in Calcutta ; 
and on receiving the account sales from London, 
they cither ^ive him further /^wedit lor the profit, or 
debited him with the 4 oss on aich siiipiiient, accordnig, 
.to \he final result ot the transaction. Tne ‘account 
current so kept was balanced on ttw$ 3oih of April,- 
ill each year, and, Irom time to time, tendered to the 
Appellant. From the year 184) up to a period whi^ch, 
as found by the Courts la low, we may tj^ke to haifce been 
some time 1845, coi igmnenis \.o ' London 

shipped by Hickey, Bailey, & Co , to tne consignt;fs “for 
sale ou account and risk ol Murtunjoy Chuckerbuttyl' 
Examples of invoice s.ap^ear in the record. Aliout the- 
)ear 1843^, some chinge took place in the ennslilutioa 
of the* firm of Hickey, Bailey, & Co., g\nd either con- 
temporaneously wiih,^ 01 shuiily alter that event, the 
bliipniedts on, account of the Appellant were made in 
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a different form; most of the invoice's s*tr»ting the 
goods to be shipped by Htckev Bailey & Co.* s^nd* Murtunjoy 
cotisigned to the London house for sale “ on account ^ eunv 
of fhe concerned; and one or two ^stating them to (Jock^ane 
be consigned for sale on account of Hickey^ Bailey^ &' 

Co • Examples of the first of theses two clashes of 
invoices appear in the^ record. All the latter invoices 
however continued to specify the mark or brand by 
which the Appellant's silks were’ known in the market. 

It is upon the variat on in the fo of the consign- 
•#uents made in and subsequently to 1845 from that of 
the consigiwnents made before tljat year, that the 
-principal question on ihisi appeal is raised. 

^ The disputes betweea the Appellant and Hickey^ 

Bailey^ & Co. began in^ 1847. the year so disastrous 
.to c'^m nerce in India. 1 he letters of the 27th of 
November^ 1845, and tjie 21st of February, 1846, 
show that from a date as early as the lattefe part of 
i845,*the silk market, both in Calcutta and in London, 
was in a state ol great depression. On the 13th of 
April, 1846, Messrs. tLckey Bailey, & CiO. wrote to 
the*’ Appellant • Our nfarket continues worse every 
day/ After having failed in attem[)ting to sell your* 

.’silk, we have according to yoqr request and instruc- 
tions, shipped'Uie whole on your, account to London, 

^ the particulars of which will be forwarded to you in 
due cdorse/’ .And accordingly their letter of the 
•23rd* of December, 1846, ^'ontains this passage: 

“ We • also inclose invoices of 64 bales si k, 

. and OQO pieces of your .good corahs shipped on 
y«ur account to London', thit'sums drawn against 
these shipments, as ^er memorandum at .foot, vi/.: 

Rs. 54,8 1 5. 4 2a. 6p. have been carried lo youV credit 
under due. dates,” » • 
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^ It is not Mifficuit from this memorandunrj, and by 
^ means of the quantities of silk, and the dates and 
amounts of the Bills there specified, to identify tne 
shipments so advised with the shipments of 7 bal^s 
per Orientaly^ and 8 bales per ** Tartar^' to 
Magniac^ Jardin^^ & Co, the shipment of 13 bales 
per Kelso Phillips Si C©.,-the shipment of 
1 8 bales per Essex,'" to H, J. Johnston Si Co , the 
shipment,' of 18 bales per* “ Cressy,'* to Cockerell & 
Co , and the shipment of 4 cases of corahs, also per 
“ Cressyy to Thurburn Co., which arc respec- 
tively mentioned jn the accounts. The losses on 
these shipments are amongst those his liability tp 
which the Appellant disputes; and many, if not ^all, 
of them must have entered into the accounts which 
were the subject of the correspondence that will be 

next mentioned. ^ 

\ 

In Auj^ist, 1847, Messrs. Hickey, Bailey, & Co. 
wrote to the Appellant their letter of the stti of 
that month. The most important passage in it is 
the first paragraph, which is in these words : We 
beg to wait upon you with the following : — A slate- 
.mentofyour account current exhibiting on t^ie ‘30th 
of April last a balance in our favour of Co’s 
Rs. 13,171. 3. 7., and a continuation bf the same in 
open account to date showing a balance against you 
of about Rs, 31,882. 6. 5* Four account s^lifs from 
Messrs. Magniac^ Jardjne, & Co , Samuel Phillips 
& Co., and Cockerell & Co., of London^ comprising 
6g bales of your silk, and three account sales com- 
prising 51 bales of theirs.” Tlijs letter also expresses 
an unwillingness ill th*e then s{ate of the markets to 
recaivef any lurther consignments “ci^i^Mrn against 
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• • , 
an<r^i^sae« the Appellant to place the bodae *iir funds 
either by remittance3 or goods. • • 

Appellajit's answer to this communicalriop was 
dated the 12th of Augusts f847« After professing^ 
himself confounded-by the letter of the isth, he says • 
The cost of the goods f consigned to you was > 
Rs. 5,000 or 8)000 more than 1 drew on you, and ! , 
believed you owed mp that sum at least, but in your 
letter'you make me your debtor more than Rs. 31,000. 

! am ashamed to hear this. Your old house several* 
years has lent silk and. corahs to Eng^land op n;iy 
account, and the London houses hstve ever sent ac- 
count sales, &c., for every transaction iti my name, 
acrd I have these accounCs in my hand. Your new 
house, I don’t know howy* has taken a new manner of 
business, and all the account sales sent to me now are 
copies signed in Calcutta ; this does not satisfy me 
at all, and, therefore, 1 want the London account sales 
as formerly. There are, many particulars I want tu 
know in these sales, because I see in your copies 
.several sales on account of the conceriied. Cjutil I 
hav^**th*e^ particulars 1 wAl not examine the accoutit 
current, and I request you will send them to me as 
quick as possible.” * 

In reply, liiokey^ Bniley^ & Co,, on the 28th of 
pAugusi^ 1847, sent a letter, in which they lorwarded,* 
though under a kfnd of protest, the original accounts 
' dematfdcid ; complained of the ^one of the Appellant'-s 
/letter ta them ; and again pressed for payment of the 
Aialauce due to them. 

Tihere 'is uoicvidetuce of an:y furiher correspondence 
between the parties until October ^ 1847. ^ 

tfth of tbat^ Apnt-b^ Mickey Bgilyy & Co., wrf^p a 
letter to the Appellant,* which is not in evidence* 

X > 
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From the* re/crcnces to it in the subsequent cor re- 
sponUence, we may infer that it contained an account 
corresponding more or less closely with that itxen- 
lioned in the record as No. f. 

In answer to it the Appellant wrote the letter of 
the 25 of October^ and in which he for the first 
time put forward distinctly the Case on which he now 
relies. He says, I am . very anxious to settle my 
two years' accounts with you. I hereby send you tfic 
copy of the abstract of your letter dated the nth of 
October^ 1846, for your insp^ection. In you^ opinion 
my goods created'a good name in the London markets, 
so relying on your statement 1 desired you to ship a 
quantity ot my silk, but you in contravention to your 
practice shipped them in your own name instead of 
mine, and, therefore,* owing to name being 5Up«> 
pressed, 1 hold you responsible for the loss, U is 
very easy to settle accounts. I will onl> debit you 
with the invoice cost of the goods shipped by you to 
London ; likewise, I will debit you with amount of 
the account sales sent by you with interest. You may 
also, according to foimer practice, debit in ipy name 
the amount I received from you with interest, and 
also costs.*' * 

The reply of Hickey^ Bailey^ & Co^ to this is 
*^dated the 30th df October. After explainii^ the tetter 
of the nth of October^ 1847, they 'aa^-, ‘‘Regarding 
the shipments, we mu^ beg to observe that the in- 
voices of your property have been uniformly worded 
according to the practice followed in Calc^tta^ ^ on 
account of the foncerned,’ under your well-known 
filature *maik, and not in otnr name as you pretend, 
which, however, would make- no difference .in the 
result of the operations. Yoif were fully made aware 
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of those shipments by our letter of the 23rd of De^ 
ceMher^ r846, &c., and, therefore* eannot at thiS late 
bout, because the result lias been a loss, pjetend to 
have no personal interest, and decline all responsibility 
in shipments made 00 your account, and to which you. 
have till now made no objections, you having on the 
contrary, in many of your letters, directed us to ship 
'ygur. goods on yoUV own adcount, and not to sell them 
tti Culcutta^ evidently because your expected a more 
4>rofitabJe • realization of them by so doing. We, 
therefor^, beg to hand you again a statement of your 
.account closed 30th of 4/ W/ last, showing a balance 
in our favour of Compai;^y’s Rs. 22,3 rz. 9. 6., and a 
continuaiion of the same in open account, showing 
a balance against you up to date of Company's 
Rs. 48,547 I. a This account, you will see, has 
been corrected, owing to a mistake in crediting you 
with a draft for Rs. 10,000, against a shipment which< 
bad nothing to do with your account.” The right to 
make this correction is also a material ^que^tion om 
tbis*appeal. « 

The ^Vppellant replied to this latter by that of the 
•18th of Novetnber^ The following are the material 
passages in it : I am informed of the particulars^ 

from the contents of your letter dated the 30th of 
Oetoben, •which ^reached me at a time when I was 
busily engagfitf in preparing ^our accounts, and cense* 
quentl^* could not reply to it. 1 am now sending you 
the account for your inspection, bearing a balance of 
‘ Rtf. i,3§o. la. I in my favour, .which please let me 
have. The points treated by you • in your letter may 
be true iii y^r opinion, but in my opinion they are 
improper, fbr my goods^ were unjustly shipped tO' 
England.' Notwithstanding this 1 have forwarded 
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BiHs to you, and debited you with the cost price of 
Mirittvsjovr them*. I ^have credited you with the amount /oo 
^SttTTV* entries have been made regarding 

V. ^ your commission and discount according to the farmer 

COCKItAI^S. n 

practice. 

Mdssrs. litckey, Bailey, & Co. stopped payment 
early In January, and were formally adjudged in- 
solvents on the 17th of ' February, 1848. In .th^ir 
schedule the claim against* the Appellant was entered 
as disputed.'* The Respondent afterwacds. became 
the Official assignee of this insolvent es^te> ^nd some 
‘correspondence appears to have passed between him 
ahd the Appellant touching the disputed claim on the 
latter in June and continued to 

insist on his view of. his rights^ and, instead of ad- 
mitting anything to be due frofn him to the estate of 
Hickey, ^Bailey, & Co., to "contend that the sum of 
Ks. 1,300. 12. 1. was due to him on the balance of 
the account as made out by him. 

In J^ 4 ly,^ 1857, after a delay not very satisfactorily 

accounted for, on the grou^id of the poverty of the* 

«• 

(•state and the complexity of the accounts,*^the Re- 
spondent, under the authority of the Insolvent Court, 
(Commenced an action in the Zillah Court of Moorsht- 
dahad against the Appellant for the recovery of 
R$. t, 00, 000, the balance alleged to be du^ on tbis^ 
disputed account. The plaint showed *lbat the balance 
ciaitned to be due at the date of the insolvency, with 
the auhsb<{ueHt interest, amounted to Rs. i,lo,9sS 
and a fraction; but reltnquished all in excels nf < the' 
Rs. t,doi0ao, in .pursuance of a rale whteh obtained 
in the Courts of the Eatt India Coti^pany, and for* 
hade a Plaintiff to recover more than* double the 
amount of his principal debt. 



ON APPEAL FROM THE PAST INDIKF 


«4i 

The ju^Igtnent of the Zillah Court, which is dated ^1865,. 
th^ and of February^ 1859, decreed the whole ^pktvmjov 
amotint claimed to the Respondent, with interest at ^gurxy* 
the rate of 12 per centum per annum from date of _ , 

COCKUANS. 

suit to date of payment. * 

On appeal, the Sudder Dewanny Court by its judg- 
meat, dated the 24th of February^ 1S62, confirmed 
this judgment on ^11 points except the calculation of 
interest. It held that the sum claimed as principal 
iponey and the balance due to the insolvent firm in 
February 184^8, being Ks, 54,784. g., should be cor- 
rected by the deduction, of the difference between 12 
and* 10 per cent, inter^^^n the account between the 
30th of Aprils 1846, aimPlhe 30th of Aprils i%4T ] 

It refAs.ed to allow the Respondent any interest on 
Ihe sum so ascertained during the period in which 
he had delayed to bring his suit, but g^ve him 
interest on it from the date of the commencement of 
the suit to the date of payment, at the rate of 12 per 
centum per annum ^ > 

Frprp these decrees tlje present appeal is brought ; 
and* tJiQ# substantial questions to be determined u[:fon • 
it (some mincn: points that were raised on the plead- 
ings have bec;n given up in the Courts below or here), 
seem to be reduced to the following, viz 
^ I^irst,,^ qfhetlier^ the Appellant is properly chargeable 

with the baiante of the account bet \vten him and the 
• • 

late firm of Hickey, Bailey, & Co., taken on the 
- principle on which this account has been taken, or 
‘whethorlie is now entitled to have, that acctunt taken 
on the principle asserted in bis letters of the 25th oi 
Octabar and ^th of ^November, 1847, viz., that of 
treating all* the later shipments to Englarid as made 
by Hickey, Bailey, Si Co, at their own risk, and of 
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i86i, fh'biting Ihrin wftiji the prime cost, or other assumed 

Mu^uNjof value of . the goods in Calcutta at the dates of tht: 

Chuckhr. slapments? 

SUfTY , ^ 

^ ^ * Second, whether, assuming the shipments to have 

been made at'the risk of the Appfellant, it is proper, 
under the circumstances, to charge him with the 
amounts of the re-drafts from London ? 

Third, whether he ts entitled to any, and -wlidt 

relief in respect of the item of Rs. 10,000, withdrawn 

by Hickey^ Bailey\ & Co., from the amount. as men- 
tioned in their lettvr of the 30th of October ^ 18(47 ^ 
Fourth, wl\ether the interest on the balance due 
by him has been correctly o||^lated ? ' ^ 

The first question invo^K^ the inquiry, whether 
Hickey^ Bailey^ & Co., when they made the consign- 
ments of the Appellant’s goods in the form in which 
they are shown to have made them subsequently to 
the year 1845, were guilty of any breach of the duty 
which either the general law, particular custom, or 
speciaT contract between them and their Principal, 
imposed upon them *as Facifors. In the. Court hplow 
evidence was given to show what are the'* 'general 
powers of Factors in /Calcutta who are. employed to 
ship goods for sale in England on. account of their 
*Principa!. Their Lordships apprehend that .this 
evidence was adduced not so muchtfor the^t}arpose of 
establishing that any peculiar custom of* trade obtained 
iti the part of Calcutta^ as for that of showiivg what 
was the general law ; ^he country Courts of India 
not being very corlversant with questions of Mercan- 
tile law^ and no*t recognising the law of England as 
the hx fori. But, however that maj^ be, their Lord- 
ships are of (^pinion, that the evidence altogether fails 
•to show that^ny particular usage or custom qualifying 
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the'TWercantile 4 aw of England, as between* Princi|.>al 
and Factor, prevails at Calcutta. .It is therefor^ by 
the ^general Mercantile law that the powers and duties 
of Hickey^ Bailiy^ & Co., in making* their consign- 
ments of the Appellant’s goods, must be determined. 

Again, their liordships see no ground for dissenting 
from the exposition of the law which is contained in 
the careful judgment of <;he Sudder Court. They 
arfe of opinion, that Hickey, Bailey^ & Co., as Factors, 
having an interest by reason of their advances in the 
Appellant's goods, we|;e justified in shipping those 
goods for sale* either ** on account o^ those concerned,” 
*or ** on account of themselves/' unless •their general 
authority was controlle<|»fby instructions from their 
Principal, or by contract. Of positive instructiuiis or 
of express contract tjiere is no proof. The existence 
of cither, if to be inferre/l at all, is only to be inferred 
from the evidence of the course of dealing befoie 

i845 * ‘ . 

Again, their Lordships are of opinion, that even if 
. there were nothing to set against the* course of 
dealing jso proved, the "Inference from it that the 
general discretion of the Factors in respect of all 
-future consignments had boen controlled, would 
hardly be srffe* or legitimate. ‘But, in truth, the 
» prior course of dealing is not the only fact from 
which their Lgttiships have to draw their conclusion 
on the ^point now under consideration. The letter of 
the 23i:d of December^ 1846, proves that invoices of 
.the con;iignments of that year were then sent to the 
Appellant. All those invoices *are not produced ; 
but it is impossible to escape the concluaion that 
they must ^haKre shown in what from the cdnstgn^ 
ments wece mide; since the loss s on the ship nenta 
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to which «th«y relate are unquestioaiabljr soni'if'of 
thosf whicb the App^HS'Ot, on tlie ground of that 
impropert form of the conaigoment, is now seeking 
to throw on the estate of Hickey, Bailey, & Co., 
aatd he does not pretend that the invoices sent to 
hi™ were not 'vcouLterparts of the Ifi^ices seni to 
BngltMd. Neverthel«s, on the* receipt of that letter 
he made no complaint repi^ecting the form of the con** 
singments. 

Again, when these transactions were known to 
have resulted in heavy losses, and he iH'rote this 
letter of the 12th of August, 184), his chief 
complaint w^s that in the hbsence of the original 
account sales, he had n()t.,|^e proper evidence of 
-what had been done w;kh bis goods in England ; 
and it was not untfl October, ^1847, tliat his present 
case was distinctly made. , The correspondence thus 
tends sitfongly to negative the existence of instruc- 
tions, contract, or understanding inconsistent*' with 
the arts of Hickey, Bailev, & Co. Their Lordships, 
therefore, think that the alleged breach of duty on the 
pwt of the Eactors' has niA been established, ‘.and 
that as betwel^n them and the Appellant wa.s 
chargeable with the losses on all the shipments tb 
&Bgland. The foundation of his casdvbaving thos 
failed, it is uo necessary to inquire whether, il it had ^ 
heea established, he would have been entiMdd to the 
partkiular relid which »be claima. Their Lordships, 
SwMieiwr, observe,, that in many io^poriant particulars, 
this case,, «f idie Agent’a, breach of insirucUons bad, 
hteea flawed, woitld^ have been distinguishable irpcn 
<1bot of ^Bertram' v. Goifr.a% (i Knapp’s P, ,C 
Cases; 38-1). There it was proved tliat tbe Ageots 
who in breach of their ifstrutione had h^Iected tp 
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Rgil^when the funds were at 85 per cent.,*and might 

have sold at that price ; and consequent])/^ the facts Murtunjov 

boA gave the* measure of the damages sustained, 

and* afforded the means of compelling the Agents to • v 

. . . . • , . , , ,1 C«CKaANE. 

pnt their Principal in the position in which he would 
have*stood had jthey observed his instructions. Here 
it is quite certain what (if any) proporfion of the loss 
is attributed to the "form of the consignment. Nor 
is ^ it .easy to see upon, what* principle Hickey^ Bailey^ 

& Co. could be charged ‘with the cost or invoice 
price of.tiws goods ; since it follows from the letter 
of the 13th ^of April, *1846 both that the Appellant 
Jiad authorized the shipment of ttiem for sale in 
England ', and they must^ have been sbid at a heavy 
loss, if sold at that time in Calcutta. 

The .next question is, whether the Appellant has 
been properly charged in account with the re-drafts. 

It is stated in the judg*ment of the 'Sudder Court, 
that •no question had been raised regarding the 
good faith of these tfutries. They must, therefore, 
be taken to represent correctly the difference be- 
tween- the net proceeds, of the Appellant's goods 
an d amounts of the Bills drawn against tlfem 
•by Hickey, ^ Bailey, & Co., ^ Had Htckey, Bailey\ 

& Co. remained solvent and paid the re-drafts, 
th^ propriety of these charges against the Appellant 
could acA have, been questioned. For he had already 

received credit* in account for the sums for which 

• • • 

Hickey^* Bailey, & Co.'s Bills on London had been 
sold ; and, therefore, to charge him with the re- 
drafts was only tantamount tci writing back the 
excess of credit which he had * received in anticipa- 
tion of the Realization of the proceeds of l^is.goods. 

The quesPon raised, tiowever, is, whether Hickey, 

X-33 
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i#65. Baiiey^y &< Co., having failed, and havihg pregiim^ 

MvKTti^Y ^hiy paid^ at* most, a dividend on these re-drafts, 
^soTTv" tbey«^are entitled^td charge the witole amownt^of 
». ' them ag'ainst the Appellant. The answer to 'this 

ciuestion depends on the further quesiion, whether 
•upon or after tlie insolvency of, Hickey % Bailey^ 
& Co.| the consignees in England bad any right of 
resort to the Appellant for tKe recovery of the 
difference between the sums realised by the sale of 
the goods, and the amount of their acceptances 
against them ; or the unpaid portion of ,sucb de- 
ficiency. If tl>cy had no such remedy, ^ the ' Appel- 
lant, as the account stands, has received credit for 
all to which he is entitled, vk., the net procee ds of 
his goods ; whereas, if he were to retain credit for 
the amounts for which the Bills bn London were sold, 
without submitting to be debited with the^ re-drafts, 
he would charge the estate of Hickey^ Bailey y & Co. 
with more than the net proceeds of the goods« On 
the other hand, if he remained liable to the con- 


signees for the losses on the goods Or for any pait 
of such los$*es, his objection ^to a mode of stating the 
amount, which would have the effect of makih«^^ him 
*pay,^ or leaving him answerable for such losses, twice 
over, would be well founded. 

(t appears to tbear Lordships that in these traijs- 
a&ions there was not that privity of contract «»b0tween 
the Appellant and the consignees in England^ iiyfaich 
would render him liable"* for the sums represent^^d by 
th(^ re-dralts in question. 

This is not the ordinary case of a contract made 
by an Agent for an unuisclosed Principal, on which 
the coairactee on discovering the Principal may at 
his ejection sue cither Principal or Agent, ^ 
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contract oiv which' the Itabtlity/in Vespect of 
whjph the re-drafts were drawn; anpse^ as not a 
simple consignment of goods for sale by aif agent on 
account of an* undisclosed ^Principal; it was. a eon- 
, tracts of pledge -by. Factors havitig an interest in the 
goods pledged. Hickey^ Bailey^ & Co,, being en» 
trusted with the possession, of the goods, and having 
advanced upon theip, drew# the Bills on London in^ 
their own names ; they and not the Principal were 
liable as drawers on those Bills ; and they probably 
sold the*. Bills with the • shipping documents in the 
market. Had* the Bills not been ^accepted by the 
consignees, the holders, though pledgees, by means 
of* the Bills of iading,^ ot the goods, could have had 
no remedy for any deficiency against the Appellant. 
The acceptance of the Bills by the consignees, and 
the delivery of the shippiVg documents to them, 
made Jtbem the pledorees, but did not alter the 
character of the transaction, which was one whereby 
Hickey, Bailey, & Co. had pledged the goods for 
•the payment of Bills on which they, ancl not the 
Appil|gjg^ were liable as drawers for an amount 
exceeding the value of the goods. The re-drafts are 
for that excess^. There seems hn such a transaction, 
to be no privity* of contract betv^een the consignees 
and* the yndisclosed Principal. How can such a 
privity be im^rted into it by the fact that, accord- 
ing to* the course of deaUng*between Hickey. Bailey, 
& Co. and the Appellant, the latter received credit on 
account for the sums for Which the Bills on London^ 
yftft sold, subject to the final. a4justment of the 
account of the different consignments ? * 

Their Lordsliips are, therefore, of opinion^, that the 
Appellants has been pro't)erly charged with the re-drafts. 
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« «- 

We ha\fe next to consider the disputed item of 
Rs. ^0,000* In th^ account, No. i, the Appellan|: is 
credited With this sum u-ndep date the 13th of / 4 /n 7 ; 

1846, as the proceeds of *a draft of Hickey ^ Bailey^ 
& Co., on Go^fger' & Sfew^rf, of London^ against 
sixteen bales of raw silk, shipped on Appellant's, 
account per ** Orient and under date, March 18th, 
he id. on the other side of the same account charged 
with Rs. 54r. 12-. 6, as commission and shipping 
charges on the same consignment. It has already 
been stated that by their letter of the 30th of* October^ 

1847, Hickey^ Bailey, & Co. advised the Appellant 
that this shjpraent had been erroneously treated as 
made on his account; that he had in fact nothing to 
do with it; and that they had, accordingly, corrected 
the account by striking out the cr&dit of Rs. 10,000. 

It seems that, in the fii^t instance^ they omitted 
to strike out as they ought, on this view of th^e case, 
to have done, the charge of* Rs. 541. 12. 6. ; but this 
omission was afterwards set right by the Repondent. 
In the pla'int and subsequent proceedings this ,ship- 
Rvent and the credit attached to it are stated ^^4?eraIIy 
and joosely to have been those “of another Mer,- 
chant ; “ and the on^y case thus made by the 
pellant on this point, was to the 'effect lhat no 
sufficient reasons had been assigned for witlj^drawing^ 
from the account a sum with which* -jjie had^ been 
6nce credited ; and tfiat the Respondent's looseness 
of statement concerning the transactions was an 
’argument for holdiyg that the deduction of the aunv’ 
in question had* been made fraudulently. On Ithe 
trial jn* the Ziliak Gburt, Mr. Mortal, the former 
book-keeper of Hickey, Bcdley, & Co., was examined 
as to this item. His evidence was 'to this effecfe| 
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“ The silk did belong to the Defendant*originally, 
bu^ was shipped by Hickey^ Bailky^ & Co., onHheir 
own* account, they having purchased it, and* rendered' 
the account sales to the Defendant’' Nj questiop 
was^put to him 'tiy way of cross-examination on this 
statement, although he was cross-examined by the 
Appellant's Agents as to another part of his evidence. 
•The contest in bc^th the ‘Courts below apparently 
continued to be confined* as befor*^, to the propriety 
and bond fid^s of the alteration in the accounts. 
Their Lordships see no grounds for disturbing t* e 
conclusion of both the Courts belovv upon this point. 
They accept Morinet*s statements as tl!e true account 
of the tranfaction. He was not cross-examined upon 
it ; theje seems to have been no suggestion in the 
Courts below that ?he Appellant had not received 
credit for the proceeds *of these bales of silk as sold 
in Calcutta. There is an item in the accounts which 
are in the record which seems to represent those 
proceeds ; and the fact would probably appear even 
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more -clearly if we had^ the Bangalee account made 
out*bjMiihe Appellant on the principle asserted by him ^ 


.which was before the Courts belaw. It is difficult 


* tp conceive that he would allow the account to be 

• • 

finally taken against him without seeing that in one 
’ way or , (*ther e^ery bale of silk which was consigned 
by him to Hickey y Bailey, & Co. was accounted for. 
The evidence of Moririet, however, suggests an> 
' other question, which, although it has not been dealt 
‘ with in the Courts below, th*eir {.ordships have been 


ui^williflig to exclude from their consideration. That 
question is, ^hether ’the transaction as described 
Vy Mr. Mtrinei is ‘not^ one which the Appellant may 
impeach as a fraudulent purchase by an Agent on 
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> . his own kccount of hi» Principal's good<« ? Iv strp 

ordinary case it might fairly be objected that tjiis 
BUTTY ^ * (KMnt was not taken upon the pleadings. The answer 
CocKHANE. *? present case is, of course, that the 

Respondent, by^ spealcing of the transaction as ^one 
of “another Metchant," has misled the Defendant, 
and thrown considerable suspici6n on the doad 
of his own case. On the^ other, hand, it is to be 
observed that Morinet^ if cross-examined, might 
have cleared up the transaction, and have shown 
that the purchase by Hickey^ Bailey ^ & Co. was 
known to and sanctioned by the Appellant. Again ; 
it was open tt> the Appellant, if he were interested * 
in so doing, to raise the point now under considera- 
tion in the Indian Courts, where he was represented 
by an eminent English barrister,*, to whom the equity 
on which it is based musfr be familiar. That he 
failed to insist on this equity, is a strong argument 
that it was not for his interest to do so. He could 
only have set aside this purchase by Hickey^ Bailey^ 
& Co. on t*he terms of writing back the sum^ for 
which be had received credit as the proceedf^jl^f *the 
I sale to them, and by taking to the shipment to 
England^ with its loss* or profit as the case might be. 
And there seems to' be no reason why this particular 
shipment of sixteen bales should have escg^ped the * 
common fate which on the evidence -we must take 
to have befallen ^ the other consignments of* silk' 
wbi<h were shipped from Calcutta about that time^ 
aii4 have realised a ^profit, instead of resulting «in 
heavy loss. |t may be added, that the point is nbt 
distitic<;ly * taken in the Appellant’s case. On the 
wimle, ^their .Lordships see no Sufficient iground for 
this account in Velpect of the item of 
ia,ooo, * 
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only remaining question is that of» the interest 
to be allowed.^ The Sudder Cou(t, in the exe/cise Mujitunjdv 
of^he discretion given to it by Act, No. XX^II. * buity 
of 1*839, has given interest from the date of the coin- cock*ranf. 
mencenaent of thejsuit, at the rate of 12 per centum per 
anniffli. There wad evidence that the ;fccount current 
between Hickey^ Baijey, & Co. and the Appellant 
bore interest at the rate of 10 per centum per annum 
only;- and on that ground the Sudder Court reduced 
the interest allowed by the Zillah Judge before the 
commencement of- the suit. Their Lordships are of 
opinion, 'that ^the same consideration should have 
determinedAhe rate of interest to be allowed from 
thjg tiate of suit, and that* the amount of this should 
also be calculated at 10 per centum per annum. 

The order, therfore, which their Lordships pro- 
pose humbly to recomm^end to Her Majesty as 
proper to be made on this appeal is, that the^lnterest 
allowed from the date of suit to the date of payment 
be reduced by the difference between la per centum 
and 10 per centum per annum, and that in other 
respt^U the decree of^thb Sudder Court be affirmed. 

But h^etrffig regard to this alteration in the amount 
decreed, and .to the other circumstances of the case, 
they will also ^recommend that each party do bear 
his Qwn costs of this appeal. ' 
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Mulkah Do Alum Nowab Tajdar 
Bohoo 


AR 1 

KAppdiant^ 


Brd & 4th 
March, 1865. 


Mirza Jehan Kudr, Nowab Mirza, \ • • 

ZUMAN Ara Begum and Respondents!^ 

TooNissA Begum ‘ * 

On appeaU from the Court of the Judicial Coni* - 
missioner'of Oude, * • 

TL HIS appeal was brought ,from three several 
Orders or decrees of the De9uty Commissioner of the 
Lucknow Civil Court, and the Judicial Commissioner 
of Oude disallowing a claim of the Appellant for 


the Province Cucknow Civil Court, and the Judicial Commissioner 
of Oude, of Oude disallowing a claim of the Appellant for 

cipals of law, payment of dower amounting to a crore of rupees 
rule^of^pro*.^ the* estate of her deceased husband, and direct-, 

cedure of the ing the estate to be divided in certain shares amongst 
Punjab Cod6 ^ ^ 

of 1854, W^re the Appellant and Respondents, 
introduced , i 


^ Present s— Membens of the Judicial The Right 

annexation to tHon. the Lord Kingsdown, the Right Hon. the Lord Justice 
Crown 'to'be Bruce, and the Right Hon. the Lord Justice T^jrner. 

adopted as ilss«s(7#'s,— The Right Hon, Sir Lawrence Peel> and the Right 

.‘i'fhl*??' Hon Sir James W. Colvilo,' 


Crown to be Druoe, ana ine mgni non, in© juum jueiioe 

adopted as Assessors, — The Right Hon, Sir Lawrence Peel> and 1 

S"' W. Colvle. ' 

tration of 

the law in that Province, and to be applied 99 far as they appeared to 
the Judicial Commissioners appointed fpr the administration of Justices 
there, |not to be unsuited to the circumstances of the country, except so 
hr as they were founde^d upon locW custom, varying the general law, 
v^hether Hindoo or Mahomedan, when the Code was nSt to be applied to 

JunjoU Code 011854, cl. 10, sec. Vi., decUres that:— i* By 
tbe.Hiimoo an^Mahomedan law, the dower of a iriarried woman, if not 
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, ' TIfR Appeflant was th€ widows of Mirza^ Secunief '265. 

a brother of the late Kio^ of Oude^^^Xi^ 
formerly a General in his service. The Respondent^ , ^Ncwab" 
Mirza Jehan hudr^ was the son, the Respondent, 

No'mah Mirza^ adopted son, and the Respondents*, , v. 

2uman Ara BegUm and Rufaatoonma Begumt the *®***ik1;dk!**" 
daughters of the deceased. The late Royal family of 
Oude^ and the paflies to this appeal, were Maho» 
medans. 

On the dethronement of the King of Oudey his 
brothel'^ the late General Mirza Secunder Hushmut^ 

' proceeded to England^ whe4:e he, afterwards died, 

• leavioj; the Appellant .and Respondents surviving 

entirely paid up sft the time of marriage, is claimable by her at any 
subsequent time, and especially in the evelA of a divorce. Among 
Mahomedans it is usual, as a safeguard against capricious divorces, to 
stipulate for an amount of dower far beyond the means of the bridegroom 
to pay. Such contract, if enforced by a Court, would ruin a Defendant 
who has divorced his wife, without reflecting on the liability to which 
he was subject. Still, although the full amount need not be decreed, 
yet, in the event of a divorA without a valid cause, heavy damages will , 
be awarded to the wife in proportion to the means of the husband’* and ^ 
the nth section .declares, that in the event of the husband’s death “the 
dower is treated as a debt, and takes precedence oi the claims of heirs 
but not of other debts , it stands on the same footing with them. In^ 
this case, the Court would possess the medifyflng power of clause (lO), 
and award to the widow a fair sum, with reference to the assets of the 
estate and the circumstances of the heirs.” 

A Mahomedan of the Soome sect, domiciled in an^ a member of 

the -Royal family there, on his marriage, by a deed cxecutec^in the year 
1838, settled a crore of rupties by way of dower. This dower was not de- 
mari4ed during the lifetime of the husband, but at his death, which event 
took J>lace after the annexation of Oude^ in 1856, the widow claimed the 
who'e amount, although it would exhaust the entire property of the 
settler, and totally exclude his heirs from succeeding to any part of 
^ his estate. The Judicial Commissioners of Oude applied the provisions 
of the Punjab Code to the case ; and held, that according to that Code 
‘ the deed was to be construed to mean, not the absolute Sum settled fcsr 
dovrer, which was from the position of the settler an extravagant dowry, 
but an adequate provision for the wife ; and ..directed the estate of the 
husband to be divided tn moieties between the widow and the husband’s 
heirs. Upon appeal each decision affirmed by the Judicial Com- 
fitittee, who held, * 

First, that the Commis^wnesa were fight in applying the Punjab 
Code to the case ; and » . 

Secondly, that the Commissioners under that Co 4 «, pwpetly exercim 
their discretion in making an equitable estate of the 

husband between the wido# and the heirs, 

. X-34 
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4B(55. ' hits. Thf deceased General was at the time hls 

’UvtKAH death entitled to immovable property situate in 
^owab” Oudej and to promissory notes of the Government of 
Boh’oo Rs. . 120 , 000 , and 'Other movable property 

V., ^0 a large amount. , 

^*Kudr"^” When he proceeded to England, the Respondents, 
Mirza Jehan Kudr ZLn^ 'Nowab.Mvrza^ minors, were 
left at Lucknow in the care of General Outram^ then 
in charge of the Province *ot Oudte. ^ 

On the death of their father, they applied to the 
Judicial Commissioner of Oude for a divisi'on> of the 
property of the deceased General, and for* the re- 
linquishment to them of the immovable property pf. 
the deceased* alleged to be in the possession of ' tbn 
Appellant. The Judicial Commissioner remitted the 
case to Mr. Perkins^ the Assistant-Commissioner at 
Lucknow^ to institute inquiries on {he subject. 

After ,a preliminary inquiry, t*'e Assistant-Commis- 
sioner, being of opinion that the ligitimacy of thev 
Respondent, Mirza yehan Eudfy was in dispute, 
referred hipi to his remedy by a civil suit ; but on 
appeal to the Judicial Commissioner that Ofi^cer 
difected the case to be reported to himself. 

On the 22nd of November y the case .was brought* 
before the Commissioner's Deputy for trial, when 
arbitrators and an umpire were appointed by (he 
parties to dispose of the case. , ^ 

Titc arbitrators and umpire having Hbeen. di^ected^ 
by the Deputy Commissioner to send their opinions 
separately, the Appellant’s arbitrator, on the nth 
of December^ 1858,. forwarded his Award/ whkh 
was as follows:-^' It’ is evident from the proceed# 
ings that the dispute is regarding «cnotes valued 
Rs« 23a|doo belonging to General Sahih^ jewels 
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Taltj^ at about 5 lacsi and landed property a^so valued* 
about 5 lacs. The remaining property isr iii> L^n^otr, 
NoV, the Mooktar of the Defendant states that of 
the above-tnentroued notes, the General gave notes 
valued Rs. iio^^o, which are deposited in thef 
Treasury to Tajddr Bohoo (the Appellant}* Of the 
other notes the Mooktqr declared his ignorance ; while 
the Maoktars of the Plaintiffs state that the remain* 
ing notes claimed are deposited in the Government 
Treasury. But the Mooktars give no detail of the 
jewels, and say that the Plaintiffs being minors* know 
nothing about them; neither do ^hey produce any 
satisfactory evidence. No one can part with the 
lagdfed and immovable property, which has been? 
saved from demolition. The other claims against 
each otlier deserve no consideration, because the 
Mooktar of Mulkak Do Alum Nowab Tajdar Bohooy 
disputes the legitimate descent of the soq of the 
deceased General. But Meer Wajid Alh Trustee of 
Mirsa yehan Kudr and others, produced copy of an 
Order (the original of which is alleged to,ha\;e been 
filed jn* the Judicial Coniipissioner<s Ofhce), addressed 
by Alt Shah to Mima Jehan Kudr, in prbof 

of the legitimacy uf Mirsa Jehan Kudr^ and a letter 
from Mahome^^^ Mirsa, who accompanied General 
Shaib to London. Meer Wajid AH then deposed^ 
thati in4ife journ^ to General Sahib had by 

h}s slaye girl. Ameer Buksh, two daughters, of whom 
one is ^js'ad, but the other is still alive. But these 
points have not been established under the Mahome* 
"danMaw ;• while the objections urged by the Mook^' 
tar of Mulkah Do Alum Ndwab Tajdar^ Bokoa, 
b^ng unsuppofited by any evidence of' refusal frpm the 
General, dIserve no consideration. In tike tnanaer» 

t • 
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Hie stateq^ent whicb Meet Wajid Alt makesj^thaC 
Mulkah Do Alum^ Nawab Tajdar Bohoo bad given- 
up her ^elaim to the dower, and to prove wlfich 
statement he has produced' sl muhzut or document 
signed by the Begums or wives of the King, is 
WiRZAfEBAN contradicted by'the Mookiar of NaHoab Tajdar Sohoo 
OH the ground of their beittg subject the orders of- 

Meer Wajid Alu Now, I also do not consider that 
state one nt of Wajid AH as deserving of credit, 

because Mulkah Do Alum howab Tajdar Bohoo has 
still in her possession the dower deed for «^one crore 
of rupees, settled Ijy the Mooftuhtds and *the relations 
of General Sahib. Had Namab Tajdar Bohoo, aften 
she had lived* togethc‘r with her husband for a lopg 
tune, reUn<]uislied her cllaim at the time of her hus- 
band's departure to CiUcuHa, the respectable -citizens 
of Lucknow (as there was no interdiction with 
regard tp its publicity) would have been acquainted 
with it, especially those who had attested the deed of 
dower, and then the objections urged by the Mooktar 
of Mulkah, Do Alum Nowab, Tajdar Bohoo would 
have been useless. * Under ^^hcse circumstances l^&nd 
it difficult to decide the case under the MalMmedant 
law; and, concurring with Mooeenood-dowlah Ba^ 
hadoor, I consider it expedient to make some pro*^ 
yision for the children of General Sahib, both tljose 
who are in Lucknow and those wh(^ are iif ^London^. 
or some other place ; I, therefore, adjudge that thp 
notes for Rs. 110,000, which, as alleged ^t>y the 
MooUar of the Defendant, were given to her by the ^ 
General when he was about to set out for tjalcufia^ 
and which are deposited in the Government Treasury 
fibouid entirely be made over to the Defendant ; that 
Ike remaining notes, vAlue;d Rs* iao,poo* clamed 1 ;^ 
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theTfillaintifls, be made over to them as traced out 
them \ that the Janded property situated in Lucknow^ 
aifd the goods which may be received from Londan^ 
be equally divided among the children of General 
Sahib and Nawab Tajdar Bohoo ; that in future 
neither party may brirg forward any claim against 
the other; and that with the view of preventing 
dispute in future, Government should hind both par- 
ties .by an agreemedt that heither party may molest 
the other.'' 
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^ The JJiapire also forwarded his decision in accord- 
ance with the Award of *the Appellant’s Arbitrator, as 
^ did the Arbitrator for the.two Respondents. 

^ On the 26th of January^ 1S59, the ‘Awards w^ere 
taken into consideration by the Asbistant Commib- 
sioner, when he recorded his concurrence in the opinion 
of the Arbitrators aftd Umpire, but they had not 
given a detail of the shares of the parties in the estate 
of th|? deceased General, he directed the Arbitrators 
to specify the shares of the several claimants. 

The Umpire reported on the 31st of fanuai^y^ 1859, 
as follows: — That of^ .the notes for Rs. 120,000 
allottiNi' to the Plaintiffs, one third, or Rs. 40,600,, 

. should be given to the minor daughter, which would ’ 

aufSce, for the maintenance for her mother and her 

• • 

marriage expenses; the remaining two thirds, or 
Rs, Sp^ooo, should be made over to the Mirza Jehan 

Kudr. As l^awab Mirza is not descended from the 

• • » 

(general, and is only an adopted son, he can claim no 
' share under the Mahomedan law. But the General 
^ bad a great regard (or his maintenance and education, 
and beside thi^, Nowab il/frau!* is »extremely pox. I 
vrpuld, therefore, allot to him one eighth, or Rs. » 40,000 
out of the •two thirds^ yr Rs. 80,000. 1 would like- 
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wise propose, 4 hat until the Plaintiffs attain to**tbe 
age of majority, a{i the money sKouId remain m 
c deposit in, the Government Treasury and paymeffta 
should be made to them for their daily expe uses as 
re'lquired. Of the landed property, the garden of 
Dwarka Dass cannot be divided ; but I would Sug- 
gest that it should be given out in farm/ and the ' pro- 
ceeds divided equally between Nowab Tajdar Bohoo 
and the descendants of General Sahib, The remaining 
houses, which may be released by Governme nt, should 
be estimated by an Officer appointedf by the Court, and 
divided equally.’* , . c * 

The two first Respondents were satisfied with the* 
Award, but the Appellant objected on the groun'd^i 
amongst others^ that it was not proved that the Re- 
spondent, Mirza Jehan^ Kudr ^ was the legitimate son 
of the deceased General ; that her claim for dower 
should be satibfied in the first instance ; and that she 
should be allow ed to retain possession of the whcrle of 
the deceased’s estate to satisfy her dower, which estate 
was less than,the amount settled by the deed of dower. 

On the 7th of February^ *SS9i the Assistaut-'Cqm- 
missioner finally adopted the Award, .and diredRRl a 
certificate of administration to issue in favour of the * 
two Respondents, and the Deputy-Corn {nissioner con- 
cu/'red in this decision. 

From these proceedings the Appellant pref^rved an 
appeal to the CommUsiot^er, who after ‘hearing « the . 
case dismissed the appeal, and directed the Or(]f rs of 
the Assistant-Commissioner and the Deputy-Com- 
missioner to be upheld, < but reserved to the Appelladt 
liberty to ipstitute a*sui£ to establish her claim« 

Accordingly, on the 8th of April, 185^;, the Appel* 
lant filed a regular suit, and. by her plaint claimed^ 
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oae'^ore of rupees on account of her dower? for which 
she submitted ’that the whole of her late husband'^s 
estate was liable. 

The Respondents, Mirza Jehan kudr and Newab 
Mirza, were mad»tDefeadants, and b;^ their answer 
alleged, that the case had been disposed oi by arbi- 
tration, and that the* Award was a bar to the suit, 
in which the claim^ for doyver was not proved, for 
when the deceased General was going to En 2 ‘ 
land, the Appellant relinquished her claim to dower 
before wilnesses, but , that a deed of relinquish- 
ment could not be executed at that time ; that tlie 
Respondent, Mirza Jehhn Kudr, was the son of the 
General, and the Respondent, Nowab Mirza, an 
adopted son ; that the mother of Mirza Jehan Kudr, 
was Nowab Hushmut^ Muhil Sahiba, whose claim to 
her dower was for fifty lacs of rupees, besides her 
claim to jewels and ornaments valued at Rs.''50o,ooo, 
which 'the General, when ]going to London, left in 
charge of the Appellant. 

The Appellant’s deed of dower was filed, by which 
a crose’*of rupees of the durrent coin of Lucknow was 
fixed is^the dower, 

' The Respondents then filed a*petition, stating that 
the deed of dower was not genuine, but a forged one, 
and • could not, under the Mahomedan law and usage* 
of the cbuntry, be considered a trustworthy docu- 
'rnent. 

Evidence was taleen respecting the execution of the 
jleed oF dower and the right of the Appellant to have 
her dower satisfied in priority to/ any claim of inhe- - 
rltance. It was proved .that the Respondent} Mirza 
yehan Kudr, sFas thf son, and the Respondent, 
Nowjfb Mirza the adopted 'son, and ths othe# Respon- 
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flents the*daiighler9 of the deceased Gen-eral, SfIVM 
Seciniet Hushmut, and that the Appellant had not 
reJinqaisfied ary claim to dower^ and the opinion of 
|he M^ihomedan law officers and the Mujtahid^ or 
Chief Priest, w^as talcen as to the question of dower, 

The case was heard on the 25th of August^ 1859, 
before the Deputy-Comm-ssioneV Carnegy and the 
Assistant-Commissioner Elliott, in the Lucknow Dis^ 
trict Court, when those Judicial Officers decided that 
the Appellant as the wddow, and the Respondent, Mirza 
Jehetn Kudr as the son, and Zuman Ara Be^um and 
Rufaatoomssa Begum as the daughters ol the deceased 
Orneral, we!e the heirs of his estate, and that the 
Respondent, Nowak Mirza, as the adopted son of Che 
deceased, should be recommended for a pension. That 
the speciil claims of the Respo^^dents should be di«-> 
allowed; that the deed of »dowry was genuine; that 
the dowry was to be considered as a debt, and took 
precedence of claims of inheritance; but that*' by the 
Punjab Code the Court was at liberty to give instead 
of the dovJry, a sum proportioned to the estate, and. 
that after setfing apart a siTm sufficient for the Vnain- 
tenanjce of the other heirs, the remainder or^fie pro- 
perty should be giveA to the Appellant in lieu of her 
dowry. The Court cancelled the Ord*er of the Siim- 
' mary Court, and allotted a monthly pension of R^. 

' 400 to the Respondent, Mirza Jehan Kwtr^ of Rs* 
150 to each of the Respondents, Zuman Ara' Begum' 
and Rufaatoonissa Begum, and Rs. 40 to Kie other 
Respondent, N^wab Mirza. , ^ , 

The Appellanjt *5tpp^aled from this dec re e to the 
Commlesioner and Superintendent of Lucknom^ ob- ‘ 
Jecisitg thereto, on the ground that*thc^ case had not 
btt n f ecided tc gf rc'td lier claim to dower in accord* 
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ance^ith A^ahomedan law, and insisted ’that she was 
entitled to the whole estate of her deceased hushed in 
satisfaction of her dower, and that the Respondents 
were not h is lawful children. 

Further inquiri^s^ were instituted by Mr. Catn^- 
belli' the Judicial ’Commissioner of Oude^ and ques- 
tions put to the Registrars of the Sudder Dewanny 
Courts of the Punjab^ and at Agra, Calcutta, Madras 
ai),d Bombay, to ascertain the practice of those Courts 
in dealing with claims for dower, requesting that the 
Judges of • those Courts would inform him, whether 
a Mahon 1 edan,deed of dower assigning to the wife an 
jsxorbitant sum far beyond the husband’s means (the 
money not being paid or vested), was to be construed 
literally, or held liable to modification under an 
equitable construction .... whether it had been 
settled that ‘dowers of ’ different wives come upon the 
estate in order of date, one taking precedence of the 
other, or pari passu ; and whether they precede, rank 
with, or follow bond fide debts for consideration as 
against the assets of an estate. The replies to’ those 
'questions showed that nauch doubt and uncertainty 
prevailJtPon the subject. 

• The Comm.issioner and Superintendent of the 
Lucknow division,, Mr. 5 . A, Abbott, on the 2nd of 
December, 1859, delivered judgment. The material* 
part of wWch was in these terms.:—'* The Futwa 
.has beep received from Calcutta, and there can be 
no doubt but that in point of Mahomedan law, the 
Appellant is entitled to the vyhole estate within the 
stipulated" amount of her dower. I regard these 
dowsers as a very great evil. There is no doubt that 
large sums are specified in these dower deeds, Vith 
a view to preventing separation on trivial occasions 
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"Large sumsi are in these dowers specified wliicbJwvC 

l^DLKAH no ejfcistence ; no deposits are made or Trustees ap- 
Do Alum . , , , .r • jt 

Nowab • pointed ; they are generally merely a wife s security for 

BoHoo*^* the good behaviolir of her husband. By the Mahome * 
I^irzjTjrhan however, there can be no doubt but that they 

Kajdr. take precedence* of all claims of heirs, and must be 
satisfied before any claims of the sort can be admitted. 
They rank with debts, and would be paid in propor- 
tion to assets available. Vhe Punjab Code makes, a 
deviation from this, and leaves it in r<juity and justice 
to make some provision for the heirs. This is un- 
doubtedly a most, humane and just prpvisioh. It is 
also supported by a case which occurred in Lucknow^ 
and we may fully assume it to be a lex loci^ jfor 
there is the very best authority for it in the decision of 
the Mijtehudoolussur m the case of Murfiamoclnissa 
V* Ruheemolnissa Ameen Begum Shumsoolnissa^ In^ 
yeuUolla^ and Ttiffal Alle^ before Mt. Martin, Deputy- ^ 
Commissioner, on the 14th of April, 1857, in,, which 
this High priest decided that a brother of deceased 
should«get»one-fifth share in the estate before satisfy- 
ing the ^ower. In' Oude ive are not bounds to law, 
but to equity and justice; and I think the^irf^range- 
ment proposed by the Deputy-Commissioner for pro- 
viding for the memjbers of this familyjs most just and 
< rest^onable. I consequently dismiss th^ appeal,^ with 
costs, and uphold the order of the Lq^wer Cftujt." 

From this decree <Jie Appellant appealed^ to the 
Judicial Commissioner of Oude* On the“^23rd of 
March^ 1860; the Judicial Commissioner, Mr. G, 
Campbell, decided 4 hat after the debts due frbm the d^- 
ceasec^ General* were discharged out of his eState, 
the remainder of his estate sh(iuld«be divided, and 
be apportioned one moiety to the Ap))ellant As her 
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absolute property in respect of her dower 'under the 
deed, and the other half to his heirs, the Respondents. 

f^he Appellant applied to the* Judicial Cozhmis- 
sioner for a review of this judgmenj, and* the Re- 
spondent, Mirsa Jehan Kudr^ put in an answer tp 
her •application, iTsserting that the jqdgment of the 
Judicial Commissioner ought to be sustained, as k 
was in accordance with the award of the Arbitrators, 
'aijd further that the* Court was not bound to give effect 
to the deed of dower. On the 28th of May, l86o> 
Mr- C Baxley, Officiating Judicial Comndssioner, 
rejected* the application for review. 

, The Appellant then presented a petition to the Judi- 
cialr Commissioner of Oude for leave to •appeal to Her 
Majesty in Council, but the Judicial Commissioner 
being pf opinion that he had no power to admit an 
appeal to Her Majesty in Council (a), an application 
was made to Her Majesty in Council to admit this^ 
appeal, and the same was granted. 
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I'he appeal now came' on for hearing. 


The Attorney-General (Sir R, Palmer), and Mr. 

• Leith, for the Appellant. 

-.S* • 

This case Is one of the greatest importance to the 
whole ot the. Mdhomedan population in Oude. It 
Involves the question whether the lex loci of Oude^ the 
Mahometan la\Y, is to be superseded by the intrbduc- 
,tion qt the Punjab Code, as between Mahomedan sub- 
jects, ^fiy determiuiug their rights, at the option or 
discretion of the Judge of a fanciful equity of his own, 
instead ’of the known and admitted rule and principles 
of Mahomedan law. ^ ^ 

(a) See 8 Moofe’s Ind. App. Cases, p. 274i-andl Salik ^am. v. 
Azim Ah ^7o- , * 
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Our contention is, that the Kingdom of Oude keing 
a Maliomedan count ry^ and the Mahomedan law the 
lex loci at the time when it was annexed to the Britf^b 
dominions, the „ Judicial Offic-ers appointed ought 
io have administered that law, and that the Govern* 
ment had no power to import into Oude a Code made 
for another Province in which the M-ahomedan law is 
not in force, until such law was formally abrogated,, 
and some other law snbstittited by competent authority. 
Now, it appears that the Governor* General of India 
in Council, on the annexation of Oude, andUhe estab* 
libhinent of Courts of Justice to be presided over by 
Judicial Oflicers, declared by, a State Paper to Major* 
General Out'ram, dated the 4th of February, 1856, 
par. 45 {a), to the effect, that the lex loci of that 
Province should be observed and administered in such 
Courts; but such law, which was the Mahomedan 
law, was jiOt applied in this case, although the parties 
were Mahomedans. The Kabeenamah, or deed of 
dower, sued on by the Appellant, was made in con- 
biderati9n of marriage while Oude was still a Maho- 
medan Kingdom ; and so, ^ven if, after the adnexa- 
tiem by the British Crown, a new law had beel^ intro- 
duced by competent authority, and substituted for the^ 
lex loci, which we submit it was not, ^ it would have 
been unjust to the Appellant to give a retrospective 
effect to such new law, so as to depnvs of her 

rights as a Mahomedan widow, or so as to alter on limit 
the effect and operation of the deed under the l^x loci^ 
or Mahomedan law. 

Tiie opinions ol .the Judges at Agra and efse- 
wdiere, or other* Oflicers in ^ the Punjab, or any 
lule in the Code of that Province Opposed to the 
00 Pail. Pap relating Qude, 1^56, p. 26,7. 
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rulfij or principles of Mahomedan !aA^, nought not 
to have any W(?ight, and should not have in/}utnced 
decisions of the JuJicial Officers in • In 

administering the law of that countVy, in a ca^e 
like the present, j-yliere tlie parties were domiciled 
MahOmedans of tTiat Province. In feed, it was 
clearly established by\the /u/7t/as of learned Mahome- 
dan lawyers, and in fact acknowledged oy the decrees 
'appealed from, that the right of a Mahomedan wife to 
(iee/i mohur, secured to her by deed on the celebration 
oL her marriage, is declared by Mahomedan law to be 
paramount to ^he claims of the heirs of Lite husband, and 
jtiqual to the rights of his creditors. Ctyisidering the 
hi gif rank of the bridegroom, a member of the Koyal 
family of Oude^ and heir apparent to the Throne, 
the amount of dower, a crore of rupees, was not 
excessive. Macnagitten*s Prm. & Free, of Moo- 
huminudan law,” pp, 287, 291 ; Ameer^otM Nissa 

V. Mcorad-aon Nissa (a), Ghoiarn Husiin Ah V. 
Zeimib Beebee (^) , Mussummaut Banoo Beebee v, 
Fukheroodeen Hosein (c) ; Sahib Jan Khat\>on v, 

' Dianu^ Beebee {d)\ Ranee Buksh Beebee v. Nadir 
Beebeo'{^) ; Mussumat Hoosiinee Begum V. Mussufnat 
Oomdak Begiim {/)] and, therefore, the Kebunamah 
of the Appellant^ought to have been given effect to 
on the death of her husband, and enforced with re-» 
sped of jtke whol^ amount of dower thereby secured 
. against his estate, to the exclusion of the Respon- 
dents, even if they and proved themselves his heirs. 

But another fatal objection exists ; the Respondents 
*utterly failed to prove their relatioirship to the deceased 
bus 1 >and of the Appellant, as heirs according to Maho- 
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(tf) 6 Mooie's ineff App. Cases, (^) i Ben. S. D. A. Rep. 48. 
(^) 3 Ben. Sud. Dew. Rep.^ifto. (r/) 3 Den. S. D. A. Rep. I 3 . 
((f) 3 Ben. S. D. A. Rep 6*1. (/) 3. S.D.A* Rep. N. W. P. 52. 
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meilaa lavu; ireither was it proved that there was«an)r 
other heir of the decras<^d except the Appellant as' widow ^ 
and she was, therefore, under her deed of dower, and 
as heir, entitled to the whole estate of the deceased, 

subject only to the payment of creditors, if any* 

' * 

Mr. Forsyth^ Q. C., and Mr. Ayrton^ for the 
Respondents. 


It cannot be disputed that the latb kingdom of Oud& 
is a conquered country. It was occupied by the British 
army, and by Proclamation declared vested in .the British 
Crown, which cons/ituted a complete act of sovereignty. 
Pari. Papers relating to Oude^ *856, pp. 237, 255,^ 
291. That being so, it is a cardinal principle- of 
that law of nations, that the conquering power has a 
perfect right to alter the law of the conquered country^ 
[The Lord Justice Turner \ The’ old law remains in 
force till altered.] Yes. Here the Government of 
India in the Despatch of the 4th of February^ 1856, 
par. 45, exercised the power of Conquerors in ex- 
Oude the provisions of the Punjab Code. 
Pari, papers relating to Oude^ p. 267, and directed 
that the law to be admiuiatered by the Judicial 'Officers 
in should be Punjab Code of 1854, except 

in certain cases of Jocal usage. That Code has beeft 
• acted upon in other cases in regarding questions of 
Mahomedan law. ^ 

By the Punjab Code^of 1854, cl. 10. sec. 6, it is 
enacted, that as by the Hindoo law the dower of 
a married woman, if not entirely paid up at the 
time ot marriage, is claimable by her at aity sujbse- 
quent (ime ; am\)ng Mahomedans it is usual, ets sl 
safeguard against capricious divorces, .to stipulate for 
an amount of dower far beyond the means of the 
. bridegroom^to pay, that as such contract ’if enforced 
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by a Court* would ruin a defendant, damages should 
be awarded to the wife in proportion to the means of 
lh« husband; and by sec. ii of the same Code, in 
the event of the husband’s death, t^ie dower is to be 
treated as a debt, and take precedence of heirs, but not 
of other debts, and referring to the modifying powers 

of cj. 10. the Court is directed to award the widow a 

• % • 

fair sum in reference to the assets of the estate and 
'the ,circumstances of the heirs. Now, in no sense can 
the introduction of this Code affect the case, as this 
Cpde is similar to the Mahomedan law which prevailed 
in the Kingdom of Oudi 2X the time of its annexation. 
.According to the custonn of Mahomedans in India^ 
deeds like that under which the Appella*nt claimed are 
only nominal and illusory, and never intended to be 
enforced. Dower by the Mahomedan law is given as 
a safeguard to prciVent a husband from capriciously 
divorcing his wife. Here^ the husband was^a minor, 
and there are no Trustees to the deed as in an English 
marriage settlement. We admit it may be enforced 
after the husband’s death, but the Court, having re- 
gard Jto the circumstances of the husband’s estate, 
would only decree, what in equity would be a fair and 
. reasonable Sum ; Omduton Nis'i Begum v. Mirza 
' Asud Ait (/7) ; Macnaghten's Princ. & Free, of 
Moohummudan Law,” p. 274. It the AppellaYit’s 
argument is carried out, a husband could so endow 

his wife as to defeat his creditors and his heirs. 

• • • 

Here ^the sum settled, a crore of rupees, is beyond 
the means of the settler, and whether governed by 
th^ Mkhoinedan law or the tunjab Code, such a 
dWer C0uld not be enforced to rhe full amount. 

The Re^ipondents are the heirs of the deceased, and 
* (/i) I D. A. Rep, 276. 
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eiititled by' lay and equity to the share of his estate 
allotted to them' "by the decree of the Judicial Com- 
missioner. 

Their Lordships^ judgment was delivered by 
• The Right Hon. Lord Kingsdown : 

This is an appeal by the widow of the late General 
Saiii against, certain decisions which have ‘been pro* 
Tiounced by the Judicial Commissioners in Oude on a 
claim preferred by her for dower against the estate of 
her late husband* 

The ^marriage took place about the y-^ar 1838 of 
our era, and by the settlement made upon it, to wbicii 
the father of the bridegroom was a party, the wife’s 
(lower was fixed at a crore of rupees, a sum equal to 
/i.ooo.ooo sterling. 

9 

The father of the bridegroom was a son of the King 
of Oucfe, and at that time heir-apparent to the Throne* 

General' SaM 6 came over to England after the 
overthrow of the Out/e dynasty, .and died here. 

The Royal family of Oui/e were all Mahomedans. 

The Genetal left a son, an adopted | son, and two 
daughters surviving him. These persons claimed to 
•be coheirs with his widow to his property. 

The widow claimed 'a right to have the whole 
amount secured by the deed as her dower treated as a 
debt due from her husband^s estate, and paid pari 
passu with the debts of other creditcfrSj and she dis- 
puted the title of the other claimants as coheirs.. " 

After some attempts to settle the matter by- arbi- 
tration, which proved abortive, a suit was ins|ituted, 
in order to determine * the rights of the parlies, 

In the course of these proceedings an inquiry was 
djreclecf v\ith respect to the property which tfce General 
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fcad left at hts death, and In the result It appea*red lou, 
that it amounted in alf to about five lacs W rupees*, 

The claim of the Appellant alone in respect of her Ai 
'dofver amounted to a crore, or loo lacs, exclusive of Tajdar 
^ther debts, which are represented, to be of very * ^^ohoo 
trifling amount. ^ Mirza Jbmau 

The effect, therefore, of allowing Ihe Appellant's 
claim would be, to a great extent, to defeat theiclaims 
of the other creditors, and to sweep away the whole 
pcoperty from the Ifeirs. * 

If such, however, be her legal rights, no Court ot 
Jiistice ,cao refuse to give effect to them on the ground 
of any ’inconvenience or hardship which may result 
from allowing them. 

.The case came first before two Assistant Com mis- 
uioners in the Lucknow District Court in August^ 

1859; then on appeal before Colonel Abbott ^ the 
Commissioner SupeTintendent of the Lucknow divi- 
sion, on the and of t)eoember^ 1859; and lastly, 
beforo Mr. Campbell^ the Judicial Commissioner ot 
Oude^ on the 23rd of * ilfarcA, i860. All these gen- 
tlemen were of opinion, that the^claim of thf Appel- 
lantj eould not be allov^ed to its. full extent, but must 
be modified with reference to the assets of the bus- 

• 

‘band and the circumstances pf his family ; but they 
differed in some degree as to the mode in which, in 
^ thg exercise of their discretion, the division between 
the widow and. the other heirs should be made. By 
' the la^t order; that of ^Campbellj made on the 
33rd pf March, i860, it was directed that the debts 
of the General should be first paid ; that one-half of 
thft renSaioing property should .be paid to the widow, 
and the other half to the othet heir^ ; but this deci- 
sion was not tto affect a sum of Rs. 1,10,000 Com- 
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pany’s paper in the hame of the Appellant, which 
Vas to be retained by her, as her absolute property. 
Frorn this and the proceeding orders the present 
appeal has been brought, * 

Great trouble • appears to have 'been taken by the 
Gommissioners to ascertain the general Mahomedan 
law upon the subject, and opinions \(rere obtained from 
the Courts of the several Provinces of tndia^ particu- 
larly with reference to the question whether, when 
extravagant sums far bey6nd the 'means of the bride- 
groom to satisfy were provided by settlement as dower, 
such sums were to be treated as bond fide debts to the 
paid pari passu with other debts on the. death of the 
husband, though they might .sweep away the whole . 
properly from the heirs, or, whether they were t6 ^e 
treated as securities of an adequate provision for the 
wife. The reports from the different Provinces were 
not uniform — some being in favour of treating the 
sum fixe^l as an absolute debt ; others in favour of a 
modification of the demand with reference tof what 
might be considered the proper dower cf the wife. 

It is not i\ecessary, in the opinion of their Lordships, 
to decide the general question, because, whatever the 
, general law may be, the mode in which contracts of 
this description are tp be treated in Oude has been 
settled by specific Regulations issued* by competent 


authority, in the manner which we are about to state. 

We take the facts as to the origin of thess cRegula- 
tions from a letter dated the 4th of February ^ ^i8s6, 
from the Secretary* General of the Indian 'Govern- 
ment, containing instructions for the Government of 
Oudej adilressed to, Major-General Ouiram/who ^sls 

appointed Chief Commissioner of the affairs of fhis 
. «• ** 

Province. 



ON APPEAL FROM THE EAST INDIES. ^ «;! 

The facts as appearing in this letter are these : in 1865. 
the^ear 1847-8 a lew rales for Civil judicature were 
drawn out by the Indian Governinent fpr the guidance *^nowab* 
of the officers employed in the Cis-and-Trans-S«//^y» T^jdak 
S tates. Then these'were in 1849 extended to thd \ 
Punjabi and it was left to the Officers charged wiih^ 
the local administration, laying upon these the founda- 
tion of the judicial system, to improve, amend, and 
elaborate them as practical ’ experience rniglit suggest. 

These rujes thus amended were in 1854 reduced 
into a printed form^ afnd circulated amongst the 
judges of the Punjab. They are entitled “Abstract 
Principles of Law, circulated for the 'guidance of 
Officers employed in the Administration of Civil 
Justice iri the Punjab.'^ To which is appended a pro- 
posed form of procedure. 

This Code, as its title in>*\)orts, contains a statement, 
first, of the {irinciples of law to be adopted hy the 
judges ; and second, of tire rules of procedure to be fol- 
lowed. It lays down the ordinary rules of M^home- 
dan and Hindoo law on the principal subjects which 
were likely to come before the Courts, and both in ihfe 
rules of law and forms of procedure, introduces some 
alterations intq the laws prevailing in the older 
Provinces, 

‘ This Co(\e thus introduced into the Punjab had, in 
the opinion of the Government, been found to work well. 

In Pel»'uaryi 1856, the Xing of Oude was deposed 
by the Aidian Government, and the whole adminis- 
tration^^ civil and military, of the , Kingdom was as- 
sumtfcd by its officers under its authority. To provide 
for the administration o’f justice a number of Com- 
missioners and Assistant Commissioners were ap». 

. j * ^ 

pointed to act for different Districts into which the- 
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country was to be divided, and. Hie gfcneral rules tabe 
observed, in the administration of justice, as well aS i» 
the ordering o/- the Phjvince in other respects, are laid 
down in the letter to which we have referredr 

The intention to assimiiiate, as fer as possible; the 
Government of to that of the Punjab appears 

in several passages of the letter. In paragraph 21 it 
i!s said , — " It has been albeady intintated to yoa that 
the administration of Oude is to be conducted as nearly 
as posrible in conformity with the systenr 'which has 
been introduced ii|to the Punjah." 

After explatiirng the advantages which had arisen 
in that Province from the introduction of the ‘new ■ 
Code, and observing that the IGngdom of Oude re- 
sembled very clpsely in its population, languagCr 
creeds, and customs the North-West Provinces, the 
letter proceeds, “ There is, therefore every reason to 
believe, and none to doubt, that the system* of ad- 
ministration as modified for tlm Punjab, and divested 
of all ■^those forms and teclinicalities which delay 
justice and are specially distasteful to a people -unac- 
customed to technical litigation, will be acceptable to 
the people of Oude, and more completely suited to the 
Province itself than it was to the ‘Punjab, where, 
nevertheless, its success is undeniable.” 

After dealing with financial , and sdme other 
matters, the letter, jn paragraph 43, proceeds to 
give instructions for the administration of t|ivil jus- 
tice, with respect to which, it observes that, very 
material asristanceds derived from the results of ey- 
perienQB ac<)uired in the Punjab. 

Then follow the paragraphs on which the question 
as to the introduction oi these rule^ into OudCt 
mainly depends. 
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The 44th section, after giving the histoi^ of those 
rules which we have already reacf, proceeds tlfus 
‘•These rules now, for the most part, ‘guide* the pro- 
ceedings of the Judicial Courts in the Punjab^ and 
they have been' * found so well htted to the require- 
ments of a new Province and a simple people, so easy 
in their application, *so acceptable to the population, 
no less than to the officers •themselves, and so bene- 
ficial in their results, thkt the Governor-General in 
Council advised that they should be made the ground- 
work oh the civil judicial system in Oude, Several 
printed copies of these ‘ Rules’ will shortly be fur- 
nished to you for distribution. * 

45. There appears to be no reason whatever for 
supposing that the Rules of procedure will not be as 
applicable to the Civil Courts in Oude as to those in 
the Punjab, and there c^n be no objection to their 
immejdiate introduction. It is believed also the 
‘Principles of Law " will be found sufficient, in the 
first instance, to guide the Judicial Officers in dealing 
with. the various questions which will come before 
them in this branch of their duty. But it will *not 
escape your observation that, in the preparation of 
the rules under notice, much attention has been given 
to the lex loci,\nd that, especially in matters relating 
to inherijtance, marriage, divorce, and adultery, adop- 
tion, Wills, legacies, and partition, as well as in all 
commercial transactions, a due regard to local usage 
has been enjoined. It cannot, of course, be, sip- 
posed that the lex loci, or Ideal custom, in Provinces 
differing so widely as the Punjab and Oude is in alL 
or even in m^ny, rest>ects identical, and It follows 
that those* provisiohs of the ‘ Rules ’ which rest on 
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1865. *he lex loci*\n the Punjab cannot, with any propriety 
or without risk of injurious failure, be extended fco 
^owAB** Province of Oude” 

Tajdar It appears to their Lordsliips that the effect of 
Bohoo* , 

these clauses is, j,hat the principles of law as well, as 

^**Kudr!*^” the rules of. procedure laid down in the Punjab 
Code are to be adopted as the basis' ot the adminis- 
tration of justice ill Oude, and to ibe applied as far 
as they may appear to the Commissioners to be not 
unsuited to the circumstances of the country , but 
that, as far as they are founded upon local customs, 
varying the general law, whether Hindoo or Maho- 
medan, they afe not to be applied to Oude^ where the 
local customs would probably differ from those of the 
Punjab, 

The 46th section is in these words . — While, then, 
the Governor-General in CoAncil directs your atten- 
tion to this collection of principles of law, as qalcu- 
lated to afford material assistance in the absence of 
any better or more appropriate Treatise, he refrains 
from requiring this strict observance of them, until it 
^can' be ascertained how far they are applicable to 
the peculiarities of the Province and the customs of its 
people. With this end in view, his Lordship in Coun- 
cH desires me to suggest that all the Commissioners 
and district Officers, and the most experieui^ed of 
the Assistants, should be required to study the 
^ Principles of Law' in their daily application ta 
the business brought before the Civil Courts, and, 
after the lapse of a twelvemonth or more, as ftiay be 
hereafter determined, to report to the Judicial Cori- 
missioiier the opinions which they may^ have formed 
of the applicability of the Rules of L^w' to the 
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people of Ou/ie, and to offer, at the same 'time, any. 1865. 
remarks and suggestions which may ha^e occurred to Mulkah 
them. It maj, perhaps, be advisable also to iavite ^j 5 <wab* 
the’opinions and observations of a fewl of the Native ' 

Extra Assistants, whose past career and official v. 

knowledge, and more immediate contact with the 
peopfe, may have qualified them to form a judgment 
on those points which ^ouch upon native customs, and 
to give sound advice. On rejceipt of all these reports, 
it will be the duty of the judicial Commissioner to 
study the suggestion which they contain, and to re- 
^cast the collection of Rujes of law. It is not antici- 
pated that tho Rules of procedure “will call for much, 

If any, alteration, but it ‘ wiU rest with ^ the judicial 
Commissioner to give his 'consideration to these also 
at the same time, and to ^ introduce such modifications 
as may appear advisable, provided they do not tend 
to introduce those complications and technicalities, 
the removal of which is the main as it is tfie most 
acceptable feature of the system successfully followed 
in the Punjab*^ 

This section is perfectly consistent with those which 
precede, and shows that ’the rules were to be gene- 
rally acted upon, though strict obedience to them 
was not required, until it had befen ascertained how far 
they were appiiuable to the peculiarities of the Pro- 
vince and the customs of its people. With this view," 
its application is 'to be carefully watched by those 
who administer it, who, after a certain period, are to 
makb a report upon the subject, with any suggestions 
' which ma^ occur to them for amending it. 

Tfie Indian, mutiny which brpte ,out in the fol- 
lowing year probably prevented any report being, 
made by the ^Commissioner, in compliance with the 
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direciinns bf the 46th section, as early a? was there 
contemplated bat, after the restoration of the British 
authdrity, we find in the offi nal report of the admi* 
nistration'of the*’Province of Oude foe the year iS^p- 
60, that the Punjab Code is ' stated to be the basis 
of the Civil Law of the coantry, and allasion is made 
to some modifications which have been -introduced 
in it, but it does not appear that any such modifica- 
tion related to the subiect , bow in controversy. 

On the whole, their Lordships entertain no doubt 
that the Articles of the Punjab Code generally were 
in force at the time of the date of these Orlers, the 
first of which was ‘ma le on the a^th of August, 1859, 
and the last on the ajr.l of March, i 85 o. 

Then on what grounds is* the application of tlicse 
rules to be excluded from the present case ? If they 
are to be excluded, 'it must be.on the ground that 
there is some lex loci, or. special custom, in Oude 
by which the law of dower in that country differs 
from the general Mahomedan law. But n6 such 
custon) is pretended. The argument for the Appel- 
lant rests entirely on the general Mahomedan law. 

• The next question is, do the rules of the Code 
warrant a departure from the strict law, if law it be, 
by which in all cases a sum fixed as dower is to be 
enforced as an absolute debt? Upon this question 
* no doubt cart be entertained. They provide for p 
modification of the dower mention^ in a‘ Itoarriage- 
contract both in the base of a divorce and* ol the 
death of the husband. < 

The coth clause, section VI., is in these ^ words !— 
By the Hin 4 oo*. and Mahomedan law, the 4 ower 
*jof a, married woman, if npt •entirely paid up at the 
time of marriage, is claimable -by her at any subse- 
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^uent time/ and especially in the event of a divorce*. 
Among Mahomedans it is usual, as a* safeguard 
against capricious divorces, to stipulat^ for an amount ^ 
of dower far beyond the means or the bridegroom 
to pay. Such contract, if enforced by a Court, would 
ruin, a Defendant wjio bad divorced his wife Without 
reflecting on the liability to which he Was subject. 
Still, although the full amount need not be decreed, 
yet, in the event of a divorce without a valid cause, 
heavy damages will be aw'arded to the wife in pro- 
portion to the means of the husband/* 

The Mth section provides for the event of the 
husband*s death : — ‘‘ At the husband's death, the 
dower is treated as a debt, and takes precedence of 
the claims of heirs, but not of other debts ; it stands 
on the. same footing with them. In this case, the 
Court would possess^he modifying power of Clause 8, 
and award to the widow a fair sum, with reference to 
the assets of the estate and the circumstances of the 
heirs.*’ The reference -to clause II is either a mis- 
take or a misprint for clause lo. 

It ^appears by the proceedings in this case, thai: 
these rules have been and are acted upon in 4:he 
Punjab in dealing with cases of dower, "and, by the' 
orders to which we have referred, they have been ex^ 
tended to Qude! ' % 

* It wajj suggested that this was only to apply fb 
future contracts, and not to contracts previously made. 
But iiitW Lordships think it C?ear, that these sections 
provide for the mode in which all contracts of this 
description which might cottie before the Courts were 
to be treated. Upon the whole, tjheir Lordships are 
of opinion, that the* Commissioners were bound to 
apply the provisions of this Code to the case before 

X-37 




Mulkah 
Alum 
Nqwab 
•Taj OAR 
Bohoo 

• V. 

MmSA JBHAS 
Kuoft. 



XBASES IN THE PRIVY COUNCIL 


* 8 ^ t'lvein^ and were at liberty to exercise a discretion in 

MOLfcAH the division* of the property in dispute between the 

^owAB** widow* and the heirs. As to the manner in whic|;t 

Tajoar that discretion should be exercised, the Commissioner 
Bohoo . . , ' 

V. wl]ose judgment is appealed from must be more capa- 

ble of forming a, correct judgment than their Lord- 

ships can be. 

It may be proper to notice an objection which was 
taken) that in one of the Orders appealed from, a pro- 
vision was made out of the estate for an adopted son, 
though it was admitted by the Commissioner making 
the Order, that such son was net properly one of the 
heirs. But this will be corrected by ftie decision 
of Mr. Campbell^ which directs the division to .be 
amongst the coheirs other than the Appellant ; anci 
at all events, it is a matter wich relates to a fund in 
which she has no interest. « 

Their I.ordships will humbly advise Her Majesty 
to affirm tllie Order of Mr. Campbell of the 33rd of 
Marchy i860; bot as the case is one of novelty and 
some difficulty, they will not give any costs. 
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SfussuMAT BHQffcRUN MoYEE Debia AppellanH,, 


Ram Kishore Acharj ChowdhryI 

ChuNDRABULLEE ?)EBIA ] Respondents,’^ 

On appeal from the Sudder Dewanny Adawlut at 
Calcutta^ 


‘The questions in this appeal were, Brst, whether 6th, 7th, &. 
the first Respondent, Ram Kishore^ the adopted son 
oof the late Gour Kishore Acharj Chowdhry^ by his 
wile, Chundrabullee i)ebia^ the other Respondent, was, iSn, 
as such, entitled to the aincestral and other estates of cuted^r’deed 

* Pr^ent : Members of the Judicial Qommtiieer-'^y^^ Right 
Hon. Lord Kmgsdown, the Right Hon. the Lord Justice Knight permission). 
Bruce, and the Right Hon. the Lord Justice Turner. hy which he 

A&s€^sof% ’.—The Right Hon. Sir Lawrence Peel, dnd the Right hfs^wiferc.^to 

Hon. Sir James W. Colvile. # a son. 

• • He afterwards 

had a son, R., by his wife, C, In iSjp, two years after ^his son’s 
birth, and while he was living, G, executed the following instru- 
ment . — “ This is an Onoomutice puttro to the following purport— 
Prior lo the birth of a male child from your womb, 1 executed in 
your favour an Onoomuttee puttro on the subject of your receiving 
an adopted son. Subsequently, by the will of God, yt)u have given 
^irth to a male child. Still, having regard to the future, I have agiin 
' given you' permission If, which God forbid, the male child of your* 
body be non-existent, then you will adopt a son from any race or from a 
, different race, for the pui^ose of performing mine or your Sradh and 
other rites, and for the Sheba of the gods, and for the succession to the 
eemtndary and other property, on which, if the adopted son be non- 
existent, which God forbid, then you shall, according to your pleasure, 
*on failure of one, adopt other «sons in succession to avoid the extinction 
of the pinda ; that dattdka 590 shall be entitled, to perform yfi^r and 
my Sradh, &c., and of our ancestors^” R., on coming of age, succeeded to 
the ancestral and dther estate of his father who had died On B*s death, 
childless* his wjdow succeeded as heir to her deceased husband, taking 
a vested estate in the whole of his estate. Some time after fi.’s death, C., 
hi> mother, cxercioed^ the power given her by the instrument of 1819, by 
adopting a son to G. The Sudder Dewanny Court held, Erst,, that the above 
instrument was of the nature of a tesi^mentary disposition, and ae- 
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16(55. Gaur Kilhore under the terms of an Onooniuttee* 
Mussumat putfro^ a deed of permission to- adopt, given by him^to> 
his wife, WhiehAistrument the Respondents contended,. 
Dbbia was, in a testamentary disposition, constituting 

Rami Ram as such adopted son, sole heir ; and 

Acharj* secondly, whether an* adoption by the Appellant, under 

Chowchry. an alleged deed of permission ‘gpven by her husband 
Bhowanee Ki^hore^ the ,son of Goiir Kishore^ was* 
established. 

Gour Kishore' Ackarj Chowdhry^ a Hindoo and 
Brahmin by caste, was the Zemindar of fopr annas 
share of PerguntiUh^ Allap Singh^ in •the Zillah of 
Mymensingh^ in the Presidency of Bengal, and in* 
the month of Magh^ 1215' {February^ 1808), having 
then no son, he executed a* deed of permission in 
favour of his wife, the Respondent, Chundrahullee- 
Dehia^ adopt a son to him. 

Afterwards, and on the 22.nd Poos^ 1224 {Decem- 
ber^ 18 17)1 the Respondent,, Chundrabullee * Debia,, 
gave birth to a son, named Bkowanee Kishore, 

eondly upon its construction, that it created a limitation on failure of 
Inale issue of the Testator, in the lifetime of his wife, to the son to be 
adopted by* her as a persona * designata. Upon appeal, such decree re- 
versed, Ae Judicial Committee holding — 

First, that the instrument was simply a jfermission ta adopt a son, as in 
the absence of any devise it could not be considered as of a testapientary 

eharacter. * * . . 

Secondly, •that although a testamentary power of disposition by 
Hindoos in the Presidency of Bengal has been established by the decu 
sions of the Courts, yet the nature and extent of such power,^ so far as 
relates to limitations in tail male, or executory devises, is not to be regu- 
lated or governed by any analogy to the Kiw of England^ which. lav/ 
applies t?o the wants of a state of society widely differing from that" 
which prevail among Hindoos in /ndfa. , . * 

Thirdly! that as an adopted son by the Hindoo 1&.W takes by inheri- 
tance, and not by devise, and as by tha^ law, in the Qase of inheritance ^ 
the werson to succeej must be the heir of the full owner, A, the son was 
the last iiuU owner, an^ his wife sticceeded at his, death as his heir to, 
her widow’s estate; and , . . ^ 

. Fourthly, conseoue'.itly, that th 5 adoption by C. under the OsioomutUt 
waa void, as the power was incapable of executiob. ^ 

W^hei^ by the Hindoo law, G. could have restjricted the interest of 
hiR son i. in bis ancestral and other estate to a life interest, or cduld 
higve lintfted k over, if his son B. left no issue male, or such issue tnal& 
adopted son of his own— (JfMsrr ? 
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Notwithstanding the birth of Bhow(inee Ktshore] 
his father, Gptir Kishore executed, a, fresh deed of 
peVmission, in favour of his wife, ChuMrabullee debia^ 
on the 25th Kartick^ 1226 (gth of November, 1819), 
which was as follows : — This is an Onoomuttae 
puttrOf to the follbwing purport : — Prior to the birth 
of a male child frotp your womb, I had executed in 
your favour an Onoomuttee puttro on the subject of 
your receiving an adopted** son. Subsequently, by the 
will of God, you have given birth to a male child. 
-Still, having regard to the future, I have again given 
you permissiqn. If, which God forbid, the male child 
• of your body be non-existent, then you will adopt a 
son from my race [gotr/i)^ or from a' differe»U race 
(gotfa)i for the purpose of performing mine and your 
Sradk and other rites, and for the Sheba (service) of 
the gods and for t(ie succession to the Zemindary and 
other property ; on which, if the adopted son be non- 
existent^ which God forbid, then you shall, according 
to your pleasure, on the failure of one. adopt other 
sons in succession, to avoid the extinction, of the 
pinda (funeral cake ^ or offering); that dattaka 
(adopted) son shall be entitled to perform your and ^ 
my Sradk, \ &c., and that of^ our ancestors, and also 
to succeed to^the property. To this end I execute 
this Onoomuttee puttro!^ The original and com- 
pared iCopy of jthis deed of permission were registered 
on the I2th November, 1819, by that Registrar of 
deedj under Ben. Reg. XX. of 1813. 

Gour Kishore died in 1821, leaving his wife^ 
the Respondent, Chundrabullee, Debia, and his son, 
*Bhowanee Kishore him survivirtg, • 

In conseqtwence of the minority of Bhowanee .Kishore, 
the Zemiftdary, and other property came under the 
surveillance of the Court of Wards; and on the 28th of 
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1865* 'November^ 1821, that Court passed an Order appoint- 
Mussumat ing^the ‘Responden/^, Chiindrabullee Debia^ guardian 
' of Bhowanee ^shore^ during his minority. 

Debjx Bhowame Ktshore^ after attaining his majority, 
Raw- was put in 'possession^ of the Zemindary^ and married 
Acharj^ Appellant 'and died, without Jissue, on the 14th 

Chowdhry. Bhadroy 1247 (28th of August^ r 54 o'^. 

At bis death, the Appellant brought forward an. 
instrument, alleged to be a Will executed by Bhowanee 
Kishore, authorizing her to adopt a son for him, but 
no steps were taken by, the Appellant with .'a view 
to the adoption o^a son under the provisions of this 
instrument until. J^the month of November^ 1843, when,* 
disputes having arisen between the Appellant and the 
Respondent, Chundrabtillee Debia^ both of whom 
were in receipt of the income of the estate, the Appel- 
lant notified her intention ,to take in adoption one 
Rajendra Kishore^ an intention which, as she alleged, 
she subsequently,! in the month of December ^ *1843, 
carried out by adopting him in due form. 

The ^^espondent, Chundrabullee Debta^ ^.{itr'WBLxds^ 
in the month of Bysack, 1251 {April — May, 1844), 

‘ proposed to the father and mother of the Respondent, 
Ram Kishore, that he should be given to her, in adop- 
tion, in conformity with the deed of permission of the 
5i5th Kartick, 1226; and under the provisions of au- . 
other Onoomuttce puttro, dated i5tb Bysack^ 
given by the father of Uie hrst-named Respondent to 
his wife, and a dan puttro (deed of gift in adoption) 
and a grohen puttro (dee/i of acceptance), both dated 
the 3l8t Bysack, 1251, the arrangements as to tlje 
adoption ,were laid down, and, such adoption was 
afterwards completed* . . * 

Upon this adoption, the fir^ named Respondent, 

, under the Icrnis of the deed of 25th Kartick^ I226„ 
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claimed to be entitled to inherit the whole of the 
property of Gour Kishore\ but the Appellant, 
Bhogbun Moyee^ and the ^Respondent, Chundrabt^lee 
Debia still continued to hold the property. 

In consequence, a plaint was filed in the Court of the- 
Principal Sudder ^meen of Zillah Mymensingh^ on 
the 14th of August^ *851, on behalf of Ram Kishore^ as 
the adopted son of Gour Kishore^ by Goluck Kishore^ 
his elder brother, as his nexb friend, against the Ap- 
pellant, Bhoobun Moyee^ foir herself, and as guardian 
ol the allegpd adopted son, Rajendro Kiskore, and 
Chiindrabullee Debia^ and" two others, named Anund 
Moyee and Jugodumba^ ^to obtain possession and 
recover the mesne proceeds ot the Zerdindary and 
other property, movable and immovable, held by 
the Defendants. The statements in the plaint were, 
in substance, that Gour Kishore granted to his 
wife, Chundrabullee Debiai the deed of permission, 
in the nature of a Will, dated 25th Kartick^, 1226. 
ThdX Gour Kishore died in 1228, leaving real 

and personal property as specified in a sct^edule 
to the^plaint annexed. That under the management 
by the' Court of Wards during the minority of Bho^ 
wanee Kishore^ certain Zemindaries and other pro* 
perty specified' in the schedule were purchased out of 
accumulated profits. That Bhowanee Kishore was 
in a state q/ insensibility on the loth Bhadro^ 1247, 
and continued .in that state until his death on 
the 14th Bhadro. That Ram Kishore wa? duly 
. ado|)ted' oy Chundrabullee Debia^ in accordance with 
the deed of permission of t be 25th ^Karticky 1226, and 
the proper ceremonies were duly performed. That 
Ram Kishore^ uppn such^ adoption, became tlie .sole 
proprietor of -all the estates and property specified in 
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the schedule. That after the death of Bhowanee 
Kishore^ divers persons in collusion with Bhoobun 
Moyee^ fabricated a deed of permissioni purporting to 
be signed by Dthowanee Kishore and to bear date the 
12th Bhadro^ 1247. That such deed of permission was 
drawn in such** terms as to render objections to the 
authenticity or validity thereof impcobable on the part 
of Chundrabullee Dehia and Anund Moyee and 
yugodumba) and it wa& submitted that such .deed 
of permission set up by Bhoobun Moyee was a forged 
and fabricated;document. 

The Appellant, by her answer to the plaint, after 
•setting forth certain pleas in bar of the suit, in sub- 
stance, pleaded, that no Vejght could be attached to 
the averments in the plaint as to the deed of permis- 
sion given to Chundrabullee Debia by Gour Kishore^ as 
Bhowanee KtshorCi upon attaining his majority, be- 
came entitled to an absolute interest in the property 
which descended to him from Gour Kishore.^ That 
Gour Kishore could not have given a valid deed of per- 
mission to^adopt in the lifetime of Bhowanee Kishore^ 
and further, that the deed of^ permission given could not 
operate as «a Will. That Bhowanee Kishore actually 
executed a deed of perjnission in favour of the Appellant 
on the I2ih Bhadrg, 1247, at which time he was well 
. in health and in the full enjoyment of his faculties. 
That the genuineness of that deed pf permission was 
establibhed by the apts of the Respondent,, Chun* 
drabuMee Debia^ in conjunctio/i with the Appellant, 
in conformity therewith, and by certain statements 
alleged to have been made by Chundrabultbe Debia ; 
that tj^e son a*dop*ted by the Appellant on- the !l20th 
Aughran 1250, agreeably to suoh deed of per* 
misbion, was the rightly! proprietor t)f the entire 
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property ; that Ram Kishore was not taken in adop- 
tipn by the Respondent, Chundrdbmlee Debia*yx\\^fiT 
any arrangement with, or with thd consent of his 
father ; and that in consequence of impurity attaching 
to the mother T >1 * Ram Kishore after jthe death of her 
h^isband, Ram Kishore could not have been given and 
received in adoption ; and, lastly, that Ram, Rishore^ 

• in consequence of his age, could not have been 
adopted in conformity with the Hindoo law. 

The Rpspondent, Chundrahullee Debia^ by her 
answer, alleged statements to the effect, that Iheiadop- 
tion of Ram Kishore Ij^d been duly effected by her 
in exercise of the power given to her^*by the deed of 
permission of the 26th Kartick, 1226, aYid that no 
deed gf permission was ever executed by her son, 
Bhowanee Kishore^'*\n the Appellant's favour, and 
that she had been fraudulently induced tq act, or 
appe§r to act, in conformity with the fabricated deed 
of permission to adopt rblied on by the Appellants 
As soon as the first Respondent came of /igej^he Was 
substituted as Plaintiff in Jhe stead of Goluck Kishore. 

Evidence was entered into. As j^espect the 
genuineness* of the Onoomutte^ puttro^ of the 25th 
Kartickf 1226^ ^the evidence given consisted of a cer- 
tified copy from the Registered Office of the copy 
of the »uriginal ,^deed, which was filed in that office 
on th^ 28ih Kartick 1226, tljree days after the date 
of th^ 'deed, which was produced on behalf of the 
first Respondent, together with certified copies of 
twb Vakalutnamahs executed by Gour Kishore and 
Chundrahullee Debia ^ respective!/, autliorifing the 
Vakeels to attend^ fjor the purpose of the registration 
of the dee8. The original deed of permission was 
called for by the Court from Chundrahullee Debia^ 

’ X-38 ' 
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but W3S not produced As soon as the first Respon* 
'dent took , upon ^imself the conduct of the suit, be 
applied to the Court for an Order calling upon Chun- 
dirahuUee Debia to produce the original deed, but the 
Principal Sudden Ameen declined to accede to that 
application. The three person- who were present at 
the time of the execution of the deed by Gour Kishore^ 
deposed to the fact of such execution r As respected 
the fact of the adoption of the first Respondent by 
Chundrabullee Debia, under the power given to her 
by the deed of permission of 25th Kgrtick, 1226, 
evidence was ^ given of his adaption, and that the 
ceremonies usujlri in a case ofc Hindoo adoption wfcre 
duly performed in the case o( his adoption. In oppo- 
sition to this evidence »in support of the fact of the 
adoption, the Appellant filed a topy of an l/rsee of 
a testamentary character, purporting to be signed by 
Gokool Kiskore, and to bear date the 28th Bysack, 
*251, by which one Skeebnarain was appointed 
executor and guardian of the first-named Respon- 
dent, until he attained his, . majority ; but to prove 
that this Ur zee was a forgery, a certified copy of a 
Sheehnarain\ dated the i 2 \\% ^Jeyt, 1251, 
was produced, in w;hich the Urzee wa^s »8tated to have 
been prepared by the Appellant, and to be a forgery, 
and also by the deposition of Skeehturain^^ho was 
examined as a witness^. The AppelUnt, also en- 
deavoured to establish as a fact that, on 31st 
By sack, 1251, the first Respondent was too old to be 
taken in adoption, nn accordance with the" Hindoo 
law, and that consequently, the adoption at that ti^e 
was invalid ; but she failed to prqve that the Respon- 
dent was older than be stated himself fo be, or to 
show that the adoption was invalid, even 'if the Re* 
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spondent were as old as alleged. The Appellant also * 1865. 

objected that, on the jist Bysack, , 1251, Ii»ryo^ riwssuwat 

Soaadree, the first Respondent's mother, was under Bhoobum 

* ^ • I f Movbb * 

ifnpurityi in consequence of the recent death of her^ Dbbia 

husband, Gokoal Ki&hore^ and th^, in 'accordance • 1^*11 

with the opinion of PunditSy she was incapacitated Kishore 

Irdm giving the* first-named Respondent in adoption CHowoiuofi; 

on that day. 

As respected the alleged forgery of the deed of 
4)ermission by Bhowanee ^Kishore relied upon by the 
Appellant, it appeared that the document was never re- 
gistered/and the non -registration was not satisfactorily 
accounted Jor by the Appellant. From the evidence 
.of witnesses called qa behalf of the fir^t-named Re- 
spondent, it appeared th§it the documeni was fabricated 
under the instrumentality of one Rughoo DutU who- 
was in the service of the Appellant ; that after a rough 
draft had been ma^e, a copy was made upon a stamped 
paper of the value of *Rs. 70 ; that in consequence of 
soir»e mistakes in this copy, another copy was made 
upon a fresh stamped'paper of the same value, and that 
after attempts to obtain the signatures^of respectable 
persons as witnesses to^ the deed, Rughoo Dutt and 
his accomplices were obliged to be ^ satisfied * with 
the attestations of persons «of the lowest class. In * 
addition to « ^e witnesses who deposed to these facts 
/rom personal knowledge, there were also many persons 
called t)n beha|f of the first-named Respondent, who 
deposed to the forgery of the document having been a 
matter of general notoriety in the neighbourhood. 

Rughoo Dutt was not called by Appellant as a witness. 

* Witnesses who were in the service of Bhowanee 
* Kishore, and in daily attendance upon him during the 
illness which termjinated his death, deposed pn behalf 

of the first-named Respondent, that Bhowanee Kishore 
• • * 
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returned fro^ hunting iit a state of high fever, ancf 
thsft he was insensible for the four days preceding hia 
death, and consequently incompetent to give instruc- 
tions for or to exedpte any document. Witnesses werd' 
called by the Appellant to rehut these allegations. 
Some of them deposed that Bhowanee Khhore was 
qnite well‘ at the time of the eitecution* of the alleged 
deed in contradiction to the language of the deed itself, 
which stated that he was iM. k was also proved that 
at the time of Bhowanee Ktshore^s illness and deathr. 
at Mooktagacha^ there were many of his relatives re- 
siding near that place, and that they and neighbouring 
Zemindars visited him daily untii he died, hut no rela*^ 
live, or friend, or medical attendant was present at the 
time when the Appellant’s witnesses stated that the. 
alleged deed was executed by Bhowanee Kishore. 

In opposition to tlie . facts so establisiied, the Ap>- 
pellant endeavoured to support the validity of the 
deed main’^y upon the ground of Chundrabullee 
Debia^s acquiescence in or non-objection to the pro- 
visions of that document, and in order to show the 
early assqnt pf Chundrabullee Debia to the deed, 
the- Appellant produced a copy of a written state- 
iqent* purporting to be signed 4 )y Chundrabullee Debia 
•on the 26th of September ^ 18+0. 

The suit came on for hearing before |be Principal 
S udder Court Ameen {Syud Ahmud Buksh)^ im 
the month of Aprils 1855, and on the- ^th 6f that 
month, that Judge passed decree dismissing the suit 
with costs. The reasons for the decree stated in « his- 
Judgment were, first that inasmuch as the original 
deed of permission • of 26th Kartzck, 1226,* had 
not been ^ filed, n*bith*eir the ^ authenticated ‘copy 
from the Registry office, nor ihfi duf^licate copy 
filed, with the original at the.tjme of registration,, 
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which had bejen called for from the Registry office, 
were admissible as evidence; secondly,’ that the 
Onoomuttee pnttro executed by »Golpol Kishore, 
and \ht groAen puttro and dan puttro jks to the first 
Respondent, were not proved ; and ‘thirdly, that, 
although there wa4..^no necessity to enter into an in- 
vestigation as to the validity of the deed of permia.- 
• sion set up by the Appellant, the opinion wliich he 
had formed was that it had be^en satisfactorily proved ' 
by the evidence of the witnesses thereto \ that it had 
been recognized by Chundrahullee Dchta^ who, by 
herr* acts and conduct, h^d established the validity 
thereof ,^and tb£tt there was a strong* presumption in 
favour of its genuineness. * * 

The first-named Respondent appealed from this 
decree to the Sudder Dewanny Adawlut^ 

The appeal came o^ fur hearing on the 30th of 
^January 1838, before Messrs. Colvin^ Sconce, and 
Trevor^ three of the Judges of that Court, •and a 
decree on that date was.psssed dismissing the appeal 
with costs* 

. Separate judgments were delivered by the three 
Judges? Mr. Colvin^ in his^judgment, held that it w^as. 
unnecessary to go into the question of the 'execution 
of the different deeds relied on until the disposal of 
certain preliminary questions, stated by the Court as 
iolloAi^s Even supposing Geur Kishore to have 
given to thundradullee ‘Debia the authority to adopt, 
asserted * by* the Appellant cuuPd he by Hindoo law 
thereby jileclude the exercise afterwards of the power, 
of adoptiot\ by his son, Bhowanie Kishore^ and did the 
‘term.% of the deed alleged to have been executed by 
Gqw Kishore shpw that* such was his intenfion ?*• 
And accordingly the arguments on the hearing of the 
appeal and *the several^ judgments of the three 
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Judges, «were conBned to the questions. thus stated hy 
the Court, • 

As the decree of the 30th of January, 1858, wasr 
founded upon! judgments which assumed that >#hich 
was the chief* point in dispute between the parties— 

* viz^^ the validity of the deed of permission set up by 
the Appellant*; the first Respondent moved for* a re- 
view of that decree ; and a review was admitted by - 
*Mr. Sconce, who expressed his reasons for such 
admission in his judgment in the following terms 
*‘My judgment was originally given on the presump- 
tion that the Onoomuttee ^puttro set u^ by Bhoobun 
Moyee, widow ol^Bhowanee Kishore, and the , adoption 
of the Defendant under It, were legally valid ; .and 
being satisfied from the caose shown by the Plaintiff's 
Counsel, that they should have an opportunity of 
taking the opinion” of the Court upon that matter, I 
admitted the re-entertainm^nt of the appeal, that the 
issues not before gone into might be adjudicated upon.'^ 

The hearing of this review took place on the 7th 
of Match, 1859, in the Sudder Dewanny Adawlut, 
befoife Messrs. Sconce, Trevor, and Colvin, and sepa- 
rate judgments were on that day delivered by those 
Judges. • 

Messrs. Sconce 'and Trevor in their judgments 
held, in effect, first, that the fact of cthe execution of 
the deed of permission of 25th Kartick, 1226, by 
Gour Ktshore was proved, and f that, aWibugh the 
original deed had not been produced, yej; tinder the 
circumstances, such secondary evidence as Ijad been 
adduced on behalf of the first Respondent was admis- 
sible, and established the validity and terms o? the 
deed ;« secondly, that Chun 4 rabullee Debia had power 
under the deed of 25th Kurtick, *1226, to adopt a 
son as heir of Qour Kishor^i , in the event of Bhowa^ 
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nee Kiehore dying without issue, or witfiout having 
takep steps witli a view to his being* refcresented by a 
legally-adopted son; thirdly, that th/ adoption of 
the first Respondent as the son of Gour Kishore was 
such aji adoption was authorized by the deed of 
25th Kartick^ 1226, and that the adoption was valid 
according to Hindoo law; fourthly^ that the alleged 
deed of permission set up by the Appellant was not 
executed by Bhowanee Kishore but was a forgery ; 
and lastly, ,that the acts of Chundt ahull ee Debia^ in 
ronformifcy with that forged deed of permission, could 
not prejudice of affect the rights of the first Respon- 
dent as the legally adopted son of Gour Kishore. 

With respect to the effect of the deed of permission 
to adopt being of a testamentary character, the fol- 
lowing judgment was ipronounced by Mr. Tr^ivor on 
♦ that point, Having declared the deed propounded 
by the plaintiff to be a genuine deed, the neit point 
is as to its legal significance. It has been contended 
on the part of the Plaintiff by the Advocate General, 
that the deed of permission is in the nature* of a tes- 
tamentary instrument, or iVriting, by which an estate 
of the nature of a fee simple conditional, ttiai is, upon 
condition that he had issue, was given to Bhowanee 
Kishore \ that in ^ the event of his* having issue, the 
c^tafe therj became absolute ; but that in the event of* 
bis having no issue* he was limited to a life interest in 
the properfy, and a future estatd, in the nature of an 
executory devise, is created in favour of a son to be 
adopted by Gour Kishords wife, Chttndrabullee Dehta, 
On the part of Defendant it was contended by Mr. 
Money that limited estate^ in land are unknowrf to this 
country, and are inconsistent with Us revenue system ; 
th^t as no Statute de dbriis here exists, or has ever 
existed, all estates created are in their nature absolute 
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l4iat consequently, under the law, Bhowanee Kishore^s 
estate was a lee *simple absolute ; and an his death, 
after haA^ing s|icceeded to his father's estate, it de- 
scended first to* his son, either natural or adopted, and 
'afterwards to his heirs under Hindoo law: that, more- 
over, the wor<fs of the deed are sufficient to pass ab- 
solutely the estate, and under th'e principle laid down 
by the House of Lords ip the case of Hcare v. Byng 
(10 CL & Fin, pp. 508-533), as to personal property, 
which is identical with the rule which should be fol- 
lowed as to reality, it is impossible to give to* a party 
a right to a thing'outand out ; to give *210 absolute In- 
terest in thait thing, and then afterwards to restrict 
that absolute gift by limitation over ; that consequently, 
under the, deed of ^ permissten, admitting it to be 
genuine, the plaintiff takes nothing. The estate to 
be taken under Gour Kishare's deed must be deter- 
mined v^ith reference to Hindoo law, and not to the 
general law of this country. * It is consequently only 
necessary for me to remark that there is not the 
slightest gVound for the position taken up by the ' 
Cpunsel for the Respondent^ to the effect that limita- 
tions, of estates are unknown to arid are illegal ac- 
cording to the laws of this country. So^ ‘far from this 
being the case, tliere being no Statutory enactment 
‘forbidding the same, it is competent to any oqe to limit 
and restrict future interests in land in „any way that 
whim or ingenuity ma/ suggest, though prdbably the 
exact terms used in the very learned work \JP%arn on 
Contingent Remainders)* to which we havecbeen^re- ^ 
ferred, may not bq resorted to ,* and under the Hindoo 
law, limUed or restricted estate^ are of ^aily occurrence. 
It is* true that the hypothecatibn which .(xovernment 
has on every estate as security for its revenue, may 
'.have a tendency to check such dispositions, unless they 
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%rise by operation of law ; as on the ocpurrence of afi 

arrear caused ^by a party with a limited interest, if it be 
not paid by parties with either a vested or contingent 
interest in the property, the estate is ^brougKt to sale, 
and by such «ale all future interest would be defeated. 

But the existence *of this rule, however, it may have a 
tendency to check th/s exercise of it, is not inconsistent 
with the power itself of limiting estates wliich un- 
doiibtedly exists both tindhr the general law of the 
country and under Hindoo law. Looking, then, on the 
" 'deed of Oour Kishore by the light of Hindoo law, it 
appears to me that it is a testamentary disposition of his 
property, by which he devised it absolutely to his son, 
‘^howanee Khhore^ andjhis heirs general, subject to 
a power of appoi ntment by the widow, to be exercised 
40 l^he 'event of his son, Bhowanee Kishore y dying 
without leaving a son either natural or adopted, or to 
be adopted, him surviving. This estatei iti the son 
wai^* absolute, and permitted alienations which he could 
hardly have done were it only a fee simple conditional. 
Whatever interest, however, tlie heirs general of 
Bhowanee Kishore n^ay have held under it, was 
subject to be destroyed by the exercise by the v/idow 
of the power of appointment when the executory t 
devise in favour of the party so appointed would 
•arise and displace it By this means the direct 
succtf jsion to /tOur Kishore and the performance of 
the ne.cessary obsequial rites are effectively attained. 
Wjpatever objection might arise to such a disposition 
in other parts of India from the doctrine that the 
* inchoate right of the son to property is from his birth> 
none such can arise in Bengal, where the above \ 
t|pctrine is ’not recognized, where, whilst the father 
lives and is free from, defect, the sons have no right at 
all, and here by the power of making testamentary 

x-39/ , 
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disposition^ the father, if so minded, can will away, 
even^toa stranger, t^^e whole of his ancestral property. 
It has been objected by the Respondent to the exercise 
of the power on adoption by ‘ the widow of 
Kishore^ that as Bhowanee Kishore bad married, 
and had succeeded to the property, his widow had, 
by virtue of her marriage, a .vested right in the 
property, and that any act done in derogation of. 
that vested right, could dot be upheld. I find ’ no 
authority for this doctrine in Hindoo law books. If 
the power!* of appointment can be exercised* in dero- 
gation of the right of^ other heirs of the <son, it can 
be exercised in derogation of • that of the widow ; 

c. 

and the fact of the son of Bhowanee Kishore having 
reached his majority and succeeded to the estates is, 
in a case like the present, where the object of the 
Testator is to perpetuate direct^ heirship, of itself de- 
serving, it^appears to me, of no lengthened conside- 
ration. Of the soundness of the principle laid down 
in the case of Iloare v. Byng, cited by the Counsel 
of the R^spoydent, and its applicability to this country, 
as well as to England^ when circumstances rightly call 
for its application, there can be no doubt. As, how- 
ever, it appears to me Ahat the terms of the deed 
executed by Gour Kishore a power of appoinlment, in 
certain circurrstances, remains in the widow, Chun-» 
drabullee Debia^ it is not applicable to the {itesent 
case,’* „ . 

Mr. Colvin^ the other Judge, differed in opic^ioii 
from Messrs. Sconce and ^ Trevor in some material 
points, and in his judgment, held, in effect, first, that^ 
there was no doubt th'at Gour Kishore did execute the 
deed of permission of the 23th KjarticU^ 1226, aj^d 
that it was never revoked by hjm^; secondly, that it 
no more were involved in the case than which of the 
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two adoptions alleged was the %nost trustwgrthy, that 
of the first Respondent was to be preferrjed as the* 
best supported«.by evidence ; thirdly, that the intention 
of ^he deed of the 2Sth Karhck, 1236, was only to 
give power to Chund*uibullec to adopt a son 

in the event ol ^Bkownnee Kishore dying in the 
lifetfine of his father, Gour Kishore y fourthly, that 
Chundrabullee Debia^ had no authority to curtail the 
Appellant’s enjoyaient of the estate in succession to 
her husband, Bhowanee Kishore \ and fifthly, that 
as there was no legal power in Chundrabullee Debia 
io adopt •the first Respondent when she did, the 
appeal ou^ht, to be .dismissed, 

• In conroiiii ty with the judgments of the majority 
of the Judges, a decree of the Sudder Dewanny 
Adawlut was passed the 7th of March^ 1839, in 
favour ‘of the first Respondent, with costs of suit, 
and with wassilat from the commencement of the 
suit, and interest thereon up to the date of realization. 

Before this decree was made, Rajendro Kishore^ the 
adopted son of the Appellant, attained his majority and 
died, when the Appellant, as the widow qf Bhowanee 
KisJ^are, and mother ol^ Kaylas' Kishore, a minor, 
whom she alleged she had^adopted on Rajendro Ki- , 
death,, applied for leave tp appeal to England. 

The petition,, together with the^ papers of the case, 
^wqre brought up before Mr. Samuells, one of the 
Judges ef the Cqurt, on the 6th of June^ and 

his prj^ce^eding'of that date wp recorded as follows 
The {papers of this case have been laid before me 
in order that I might determine whether the fact of 
£ltbobun Moyee^ who originally* defends the suit as 
mother and guardian of RafenSro * Ktshore^ having 
mow preferred* an appeal to the Privy Council as 
mother and guardian o{ another adopted soo, Kaylas 
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KtshorCt can ins any li^ay affect his right of. appeal. K 
appears that* Rafiendro Kishvre appeared in Court 
during the pen^^enay of the suit, atfid alleging that he 
was of age, was allowed to plead. After the case wa» 
beard', but befoie the judgment was pronounced, he 
died. This circumstance was brought to the Court's 
notice at the time, but k did not appear to have beeR. 
considered necessary to refer to^ it^ in the decision 
which was then given, and which turns entirely on the 
validity of the deed of adaption set up by Bhdobutt 
Moyee. It seems that Bhoobun. Moyee^ who has 
appealed to the Privy Council against the decision 
which declared hef deed invalid, has Again asserted 
her right und^r that deed, by* adoption of another son, ' 
named Koyias Kishore, As‘she claims to adopt under 
the deed of permission, and the validity of the deed is 
the chief point at is'sue, the appeal must go forward, 
and any questions which niay arise out of the death 
of the fi/st adopted son, will be decided by the Lords 
of the Privy Council. It is, of course,, understood that 
the appeal goes on without prejudice to. the rights of 
the Raspoudent, who protests against the recognition 
of the second adopted *son^ and denies the rigfit of 
the widow tp make any such adoption. 

On the 3rd of January ^ i860, an Order was made 
by the Stidder Dewanny Adawlut^ adniitting the ap- 
peal of the Appellant as widow of the late Bhowanee , 
Kishore^ and mother of Koyias a minoVt 

Before the last-mentiqned Order was madq, Ap- 
pellant applied lor a review of the decree of (he ytb 
of Martha 1^59^ stated several objections to that 
decree, and upon the hearing of that application^ oa 
the 14th of Janttary^ 1863, before Mr. Trevor^ a re- 
view was admitted for the deterRiinatid^ of one of the 
points raised by the objections. The Yfews of Mr.. 
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Trevor in admitting such review^, are stated as follows; *865. 
—“It remains then to consider the sixth pbject ion to mussumat 
the Court's ruling, which is, that ev^en if the dped of 
permission executed by Gour Kishore be a^ testamen- • Dkbia , 
tary disposition of his own and the aticestral property, * Ram 
yet that disposit4p.11 cannnot extend to property admit- *a*ch\r* 
te<fly purchased oh behalf of Bhomanee Kishore from Chowdhrv. 
the profits of the ancestral properties, while they were 
under the charge of the Court of Wards during his' 
minority, and which can,* in no sense, be considered 
as property covered by the Will of Gour Kishore. 

This pohit was not mentioned by the Vakeels ot 
either side •when the case was l^st before the Court, 
and it consequently escaped the notice of the Court ; 
but on adverting to the; plaint and to the schedules 
annexed thereto, it is clear that the property claimed 
by the PUinM'ff is divided by him into two classes, 
the first including ^ancestral property, and the second 
properties purchased from the profits of thp ancestral 
estates whilst they were in charge of the Court of 
Wards, during Bhowanee Kishore's minority. As 
the minor, during his lifetime, was absqjute.owner of 
the- estates which, on .his death without a son, either 
natural or adopted, were made by the Will of his. 
father, Gour Kishore^ subject to the power of appoint- 
ment by his .father s widow, Chtindrabullee Debia, it 
^eems to me that there can be no question that the 
widow* of Bhoy^anee Kishore is entitled to retain 
possession of those properties which were purchased 
while “the ancestral estates were under the Court of 
Wards during the minority of her husband, and from 
the profits of those estates belonging to her husband 
in the hands of the Court of Wards, apd for the 
determination of this' point alone I admit a seview ol 
the judgfhent of this^ Court." 
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The hearing’ of the^ review took plaice on the igth' 
ol April before Messrs, Raikes Trevor^ and 

Lockf , three of ^he Judges of the Sudder Dewanny- 
f Adawluty and a unanimous judgment of the Couft 
was then pronouticed. Such judgnent, after stating 
reasons arising from the co nstruction to be put upon 
the deed of the 2Sth Kartick, 1226, and from Hindoo 
law, for holding that the first Respondent did not take 
under the terms of that deed the whole of the pro- 
perty possessed by or in the enjoyment of Bhowanea 
Kishore at the time of his death, but only the property 
which had descended from Gour Kishore^ und was 
in the possession or^ enjoyment of Bhowa^ee Kishore^ 
concluded as follows; — Under, the view of the case, 
expressed above, we consider that the Plaintiff Is 
only entitled under the testamentary disposition of 
Gour Kishore^ to the* property which descended 
from that individual, and that B)ioobun Moyee^ the 
Defendant^ in the Lower Court, and the Petitioner 


before this, is entitled to retain possession of al^ the 
tstates mentioned in the schedule filed by the Plaintiff 
as having^ bei?n acquired by the Defendant's husband, 
Bhowanee Kishore^ during th^ time the estates w^re 
.undfer the Co^irt of Wards during his minority. We, 
therefore, in variation of the decision of the Court of 
the 7th of MaroA, 1^59, decree to the* Plaintiff only 
thpse properties which are mentioned in the schedule 
at the end of the plaint as being angestral pfeperty, 
and formerly in possession of Gour Kishorp^ ,with 
mesne profits, to be ascertained in execution froip the 
date of suit, and interest on the amount so ascertained, 
from the commencement of the year following fhat dh 
which the^ wasszlat^ acbrues, up to the date of realiza- 
tion, arvd we dismiss his claim tp the properties pur- 
chased from the profits of t^e estates of Bhowanee 
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Kishore while they were in the han^s the Court of 
Wajrds during his minority. The costs of both Courts 
will be borne by the parties in proportion to the 
amount decreed or dismissed.” 

Fpom this decree/ so far as it negatived the right 
of the first-named Respondent to the properties pur- 
chased from the profits of the estates of Bhowanee 
while they were in. the hands of the ^Court 
of Wards, that Respondent preferred on appeal to 
Her Majesty in Council. The present Appellant 
also lodged a^ pititlon of appeal* to Her Majesty 
in Council; in which she * claimed as widow of the 
late Bhowanee Kishore^ and mother and . heiress, 
according to Hindoo law^ of Rajendro Kishore^ the 
^ adopted son and heir-at-law of the former; and 
such petition submitted that the decree on review 
•of the 7th of March^ 1850 (except so far ‘‘as the 
same haci been reversed and. altered by the decree 
on review of the iglh of Aprils i860); should be 
reversed, and that the previous decree of the* Sudder 
Dewanny Adawluf, and of the Principal Sudder^ 
Ameen affirmed. • 

The appeal and cross were hear^ together. It was 
arranged that the Appellant should opdn first. 
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The* Attorney-General (Sir R, Palmer)^ and Mr. 
Leithf for the A^fpellant. 


If the adoption by the Appellant is not established, 
she- as wi(fow of Bhowanee Kishore and heiress of her 
hu^ban^is ^titled to his e.state; but -as the Plaintiff, 
as the pext friend of the first Respondent, sued iij his 
'character of adopte,d son of the late Gour Kishore^ 
and alleged ttiat such adoption had been made by 
Chundf abulleo Debia^ his* widow, he was bound to 
prove strictly bis case, which, we submit, be failed 
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to <Jo, He failed to produce the original Omd- 
muUet!pHttro^ which was alleged to contain the au(^ho* 
rity for such adoption, and upon which and its due 
execution, the Plaintiff's alleged adoption and con^^ 
sequent title and right to sue were entirely fou;ided. 

A copy of tlie deed was improperly admitted by 
the Court below without proof of the execution of ' 
the original, or of its lofes or destruction which was 
requisite to entile it to belet in as secondary evidence. 
Syud Ahhas Alii Khan v. Yadeem Ramy^ Reddy (a), 
Ben, Regs. XX. of 1812, 'sec. 2, cl. 5, XXXVI. of 
1793, sec. III. and Act No., XIX. of *1853. 

Then with respect to tjie alleged adoption of tfce 
first Respondent by Chundr ahull ee Dehia^ we contend, 
that such adoption was invalid, both with reference to 
the rules and requirements of' Hindoo law, and ac- ' 
cord»h<j to the opinion of Mr. Colvin^ the dissentient 
Judge, to the proper interpretation of the deed of 
permission to adopt, having regard to the circumstances 
under which, and the particular time, that the alleged 
power was exerciseil by Chundrahullee Dehia ; but the 
most important objection is, that Mr. Trevor^ one of the 
Judges of the Court,below, has wrongly imported prin- 
ciples of the English law tefating to ^executory devises, 
in construing this permissive deed to adopt into an exe- 
culory devise; nothing of the kind beingjknown to the 
Hindoo law. No instance can be If ound in the Hindoo 
authorities of an adoption being good, under such 
a devise, as this is improperly called by^the Court 
below, where the son has attained full j%nd 

married. The deed purports to give the widpw per- 
mission to adopt. It is not a , power in the scn^e 
of the English law. No authority tck support it can 
be found^ in the Hindoo law, W, H,* Macnaghten^s 

* («).? Moore’s • Ind.- App. Cases, 156, 

• • ' 
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ferii»g as far as possible from that which , prevails 
amongst Hindoos in India, * 

But their Lordships are quite satisfied that there is* 
in this case no room 'for the application ' of any such 
doctrines. The instrument before us is merely what 
it purports to be, a deed of permission to adopt ; it is 
not , of a testamentary char^clet, it was registered as 
a deed in the lifetime of the maker ; it contains no 
words of devise, nor was it the intention of the maker 
that it should cpntain any dispositioQ of his estate, 
e^ccept so far as such disposition might ^result from 
the adoption of a son under it. He mentions the 
ofaijects which induced hijn to make th^ deed— reli- 
gious motives, the perpetuation of his family, and the 
succession to his property ; but it was by the adop- 
*tion, and only by the adoption, that those objects were 
to be secured, and only to the extent in which the 
adoption could secure them. 

The main ground of the decision in the Court 
below appears, therefore, to jfail, and this instrument, 
must be construed, and its effect must be determined, 
in just the same .way as if it had bcfbn made in one of 
the Provinces of India^ in which the -power of testa- 
mentary disposition is not recognized. 

How^ theif, is the* deed to be construed when we 
regard it iperely as a deed of pearmission to adopt? 
What is t^e* intention to be collected from it, and how 
far will the law permit such intejition to be effected ? 
It musi’''be admitted that it contemplates the possibility 
of mote than one adoptiorg; that it shows a strong 
xlesire on the part df the. maker for the continuance 
of a'person to perform his ftineral rites, and to succeed 
to his property ; and that it does not in express terms 
assign any limits to the period within which the 
^adoption may be made. 3ut it is plain that some 
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limits must be assigned. It might well have been 
that Bkowanee^ had left a' son, natural born or 
adopted, and that such son had died himself, leaving a 
son, and that.such son had attained* his majority in the 
lifetime of Chundrahullee Dehia,* It could hardly have 
been intended that after the lapse of several successive 
heirs a son should be adopt;ed to the great-grandfather 
of the last taker, when all the spiritual purposes of a 
son, according to the largest con struction . of them, 
would have been ^satisfied. , 

But whatever may have been the intention, would 
the law allow it to be effected ? We rather under- 
stand the Judges below to have been of opinion that^if 
Bhowanee Kishore hkd left a son, or if a son had been 
lawfully adopted to him by his wife under a power 
legally* conferred upon her, the power of adoption given* 
to Chundrahullee Kishore would jhave been at ao end. 

But it is difficult to see what reasons could be 
assigned*for such ' a result which would not equally 
* apply to the case before usi • ' 

In this*case, Bhowanee Kishore had lived to an age 
which enabled him tb perform— and it is to be presumed 
that he had performed— all the religious services which 
a son could perform or a father. He had succeeded 
to the ancestral property as heir ; Jie bad Ml powei" of 
disposition over itjchc might have' alienated it ; he 
might have adopted a son to succeed to it H he had 
no male issue of his Jbody. He could have defeated 
every intention \which his father enteWained with 

resist to the property. ,, ^ " 

Qti the death of Bhowanee Kiihore, his wife sucr 
ceeded as heir to him, and vjfould have e(j[ually succeeded 
in that cl.aracter in exclusion of his brothers, if be had 
had any. She took a vqstcd, estate, as his widow, in 
ihe whole of his property, it woi|ld be singular if t 
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brother of Bhowunee KisAore, made such by adoption, 
could take from his widow the wtole of his 'property,^ 
when a natural-born brother could have taken no part. 
If fiam Kishore is to take any of "the* ancestral Jipro* 
perty, he tnuit take all he takes by subslit;ution for 
the natural-born son, and not jointly with him-. 

Whether undcfr;ius testamentary power of disposi- 
tion Gour Kishore have restricted the interest of 
Bhowanee Kishore \il his estate to a life interest, or 
’ could have limited it over (if his son left no issue 
male, or such issue male failed) to an adopted son of 
his own, it is not necessary to consider ; it is sufficient 
to say that he has neithejr done nor attempted to do this. 
The questiod is, whether the estate of hi& son being 
uiUimited, and that son having married and left a 
widow his heir, and that h*eir having acquired a vested 
estate, in her husband^s propeity as widow, a new heir 
can be substituted by adoption who is to defeat that 
estate, and take as an adopted sen what a legitimate 
son of Gour Kishore yiO\x\^ not have taken. • 

This seems contraiy to all reason and to all the 
principles of Hindoo law, as far as we can collect 
them. * • * 

It must be recollected that the adopted son, as such, 
takes by inheritance and not by devise. Now, the* 
rule of Hindoo law is, that in fhe case of inheritance, 
the person to Succeed must be the heir of the last full 
dwner^ In this case, Bhowunee Kishore was the 
last full ownef, and his wife succeeds, as his heir, to a 
widow^S estate. Oa her death, ^the person to succeed will 
again be the heir at that time of Bhowunee Kishore. 

• If Bhiowunee Kishore • had died unmarried, his 
mother, Chundrabullee would have been his 

beir, and the ^question of adoption would have stood! 
im quite different grounds. By exercising the power 
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of adoption, she would have devested no estate but her 
pwn, and this would have brought the casd within the 
ordinary rede; btrt no case has been produced, no 
deciaioB has been cited from the Text-books, and ,no 
principle has beep stated to show that by the mere 
gift of a power of adoption to a widow, the estate of 
the heir of a decea’s»ed son vested in possession, «can> 
be defeated and devested. 

The only case referred to in the argument before us^ 
or in the judgment below, as tending in that direction, ‘ 
is that of Luckinararn TagOri^ reported by Sir F, 
Macnaghten^ “Cons on Hindu Law,” p* i68; but it is. 
incontestable that in that case the deposition depended 
wholly on the testamentary power. The^ authority to 
adopt was only subsidiary to the disposition of the pro- 
perty. 1 he Will of Luckinatain Tagori is set forth in 
full in No. 5, p. 9, of. the Appendix to Sir F., Mao-> 
naghtetCs work. It is termed a Will ; it appoints 
an Executor ; it disposes of dhe whole estate ; gives 
various legacies; gives the residue to the chijd of 
vihich his youngest wife was pregnant, whether a son 
or a daughter, in which latter ease it would obviously 
break tfie legal order of succession; and directs that 
at (liat child’s death the adoptfon of a son shall take 
' place. ^ We *have already said that* we express no 
opinion as to the power of Gour Kishore to have 
made the disposition how insisted on by*" the Appellant 
by devise of his estates, but we find no such dgyise in 
the instrument which he has executed. * , 

An additional difficulty in holding the estate* *of the 
widow ot Bhowanee Kishore to he devested may per- 
haps, be found in the docirirre of Hindoo law, that th^ 
husband and wife ^are. one, and that as long as the 
wife survives, one-hall of the husband survives ; but. 
it is not necessary to press this obj'ection,. « 
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Upon the whole, we must Humbly report to Hei; 
Majesty our opinion on the original ap^ea> that the 
Plaintiff's suit ought to be dismissed ; but, inasmuch 
as the main expense of it has been occasioned by the 
Appellant setting up a state of facts wlSich has turned 
out to be untrue, j^,pd disputing 1)^0 facts alleged by 
the * Respondents, 'which have been e'stablished, we 
think that no costs should be av arded to either party 
of the suit or of the original appeal. The cross- 
appeal is wholly groundless., and we must advise that 
it be dismissed with costs. 

The several Orders an^ decrees complained of, so 
far as they ane inconsistent with the above recom- 
mendations, must be reversed. » 
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MlTUSWAMV JA3AVERA YeTTAPA 
Naiker 


PA I 

J Appellant^ 


AND 


Vencataswara Yettia 


Respondent^ . 


57th Nov. 

^65., 


On appeal from the High Court at Madras. 

This was a petition for leave to appeal from a 
decree of Ihe High Court at Madras, dated the 3rd 

Special 

* Present : Meml)ers of the Judicial Commitiee^Th^ Right leave to ap- 
Hon. Xord Chelmsford, the Right Hon. the Lord Justice Knight tmlftteteSd-- 
Bruce, the fiNght Hoiv the Lord Justice Turner, the Right Hon ing that no 
Sir James Willianr Col vile, and the ^ Right Hon. Sir Edward 
Vaughan ’williams. made for such 

The Right Bon. Sir Lawrence Peel. tolow : 

^ ^ upon alle- 

* gation, that though the amount decreed was much under the appealable 

• value, the original demand being* necessarily limited by the jurisdiction 
of the Court in whUh the suit was originally instituted, yet the subject 
matter at issue exceeded in value the appealable amoftnt. 
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fif January, , 1865, Which afRrnwd a decree of the' 
Mutosawmv Civil Court of* 7 y«/i^w//y of the jist of March, 1864^ 
awarding to the Plaintiff (the Respondent), as the 
Nakbr ' illegitimate son of the Appellant’s eldest brothet^ a 
VsscATAs. former Zemindhr of Yettlapotram, an annual main*' 

WARA • A f 

Yeitia. tenance of Rs. 2,soo from the villages forming the 
private property of the present Zemindar's family. 
The Defendant (the present Appellant) disputed the 
Plaintiff’s claim, alleging that he was not the illegiti- 
mate son of the late Zemindar, that his mother . was 
a dancing woman (wearing Better on her neck) 
attached to a Pagoda ' Kalugumalia, within 

the Ztfwi Wfirv ; * this hotter being ^different from 
Tally (nuptial mark), worn by married women among 
Hindoos, and he insisted <that she was a Dasce, or 
woman of caste, cohabiting with several men. 

It appeared that the suit was originally instituted 
by the Respondent in Uie Court of the Principal 
Sudder^ Ameen of Tinnevelly, praying that a decree * 
might be passed, awarding to him and his iieirs, on 
account or their maintenance, Rs* 8,400 per annum, 
to be paid from the* income of the Zemindary, That 
Court, on the iith’ of Nouember, 1863, dismissed the 
suit with costs, whereupon the Respondent appealed 
to the Civil Court of ^Tinnevelly, which, reversed that 
decision and decreed to the Respondent an annual 
sum of Rs. 2,500 for maintenance, being the largest 
sum that Court had jurisdiction to dvi%rd, which ^ 
decree was affirmed on appeal by the High Court at 
Madras. The present Petitioner, the Zemindar of 
Yetiiaf^earami. applied .to that Court for a review of 
the decree of the Jrd of January^ 1865, wliich ^pplN, 
catioif was rejected with costs. ‘ 

r)o application was made by the ^ Petitioner to the* 
High Court for leave to « appeal to Hfer Majesty ia 
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Council, inasmuch as he was advised that, the Judg- 1865. 

^ ment being only for Rs. 2,500 (though the real value ,Mutusa^y 
of the annuity was much beyond that sum, and ex- 
ceeded Rs. io,oqo« the appealabl^ value), applications Naiker 
for leave to appeal had, under similar circumstances, Vbncatas- 
been refused both by the Sudden and High Court, on Ybttia. 

. the ground that those Courts were bound bv the 
Actual amount of the , judgment. The Petitioner, 
therefore, now applied direct to Her Majesty in 
Council for special le,ave to appeal, stating various 
points of law involved in the suij;, which affected the 
c|iste, or status^ oi the* paities; he, m^oreover, urged 
that the suit having been originally brought in the 
Couit of the Sudder. Ameen, which Court was pro- 
hibited from entertaining any suit where the sum at 
issue exceeded Rs. 2^500, he was precluded from 
availing himself of important evidence in (hat Court, 
or bringing the same before the High Court, and 
submitting to that Court many questions of fact and 
law affecting both the status and claim ,of the Plain- 
tiff, and from bringing «the same ultimately on appeal 
before Her Majesty in Council ; and he insisted,* ths^t 
it was worthy of the gravest consideration, whether a • 

Plaintiff by instituting a suit in. an inferior Court for 
*a sum below the appealable value, Rs. 10,000, to Her 
Majesty in Qouncil, when the amount at issue was 
restlly* of much greater valjie, as in this case, should 
by^such means be enabled to exclude an appeal 
^agaii\st a judgment of the High Court, if the case 
, should be carried there. ' ^ 

The Attorney (seneral (Sir R* Palmer, Q. C.), 
with whorti was Mr. W, W. Macktson^ for 
the Petitioner:* 

This is a very important application. The circum- 
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stances disclosed ijn the petition show abundant 
grounds for the allowance of the indulgence we as\t 
for. The quest ian at^issue involves important points 
of« law, affecting not only the interests of the parties 

•• • • m 

claiming and discing the right to the annuity sued 
for, but 'questions of caste and s^^us' of the utmost 
importance in India, In the case of Rogers v. Ra- 
jendro Dutt (a), though the amount was under the 
appealable value, this Court gave special leave] to 
appeal on the ground that an important poinl of law 
was involved. It did not there appear thal- any appli- 
cation for leave to appeal had made to the Court 
below, the Supreme Court at Calcutta. In the cases of 
Maharajah Sutteeschunder Roy .v. Guneschunder (i), 
Crooroopersad^ Knoond v^ yuggutchunder (c), the 
principles upon which the Courts in India are to 
estimate thp appealable value prescribed by the Order 
in Council of the loth of Aprils 1838, were distinctly 
stated by this Court ; in both these cases it was held 


that where interest was by the decree to be added to 
the principal sum decreed, andrihe aggregate amouht 
exceeded Rs. ip,ooo, the case was within the appeal- 
able value, and leave tcT appeal to Her Majesty in 
Council was given. But that course bould not be 
followed in this case, because there was nothing to' 
add to the decree which would raise it tfo the appeal- 
able value. In the case of Sree Mutty Rane 4 *Sur* 
nomoyee v. Maharajah Sutteeschunder Roy (^/),* an 
estate, the subject of the suit, was charged with % 
/ fixed annual quit rent bf Rs. 64, which the Sudder* 
Court decreed with a declaration <of the right of the 
Plaintiff to an enhanced rent of Rs. 822. 13 a. It 
was held by the Court that the 'value of the subject- 


: |(tf) 8 Moore’s Ind,,App* Cases, 103. (a) Ib, 164, 

♦ f v) 8 Mooie’s Ind. App. Cases, 166, . {d) lb, ids. 
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tflatter in suU, in the circumstances, dught to be esti»- 1^65. 
mated as amounting to Rs. 10,000; and upon special 
petition leave was given to appeal. That is exactly ^ 

^'our ca^e. The annuity charged by tl>e decree of the 
High Court upon our Zemindary^ though of tlje 
annual value only of* Rs. 2,500, wf^in.the aggregate, waraYettia. 
of far greater value than Rs. 1*0,000, the appealable 
value under the Order in Council. There is another 
consideration which ought,* we apprehend, to entitle 
us to the indulgence asked for. The suit was origin- 
ally instituted in the Co«irt of the Siidier Ameen ; 
the jurisdiction of th^t Court is limited by Mad, 

.Reg. III. 0/ 1E33, sec.,4, suits under Rs. 25,00, 

The appeal from that Cojurt, is to tht^Sudder^ now 
the High Court, but the sum claimed and decreed 
being under the appealable value from that Court, no 
appeal can be grarfted by the High Court to Her 
Hajesty in Council, and* thus, though the aggregate 
amour\t at issue is far above the appealable value, the 
'suit being really of "the value of an annuity of 
Rs. 2,500, yet by suing but for, one yearns annuity, 
and in a Court not having jurisdiction above the sum 
of Rs. 2,500, the Defendant in the Court below 'is 
ultimately precluded from bringing an appeal to Her 
Majesty in Council, though the decision against him 
involves not only an amount exceeding in value the^ 
requisite^sum, bjit concludes questions of title and 
law which cannot be satisfactorily raised before the 
inferior Court or brought before the High Court. 

Sir Hugh Cairns, Q. C*., and Mr. C, P, Phillips, 
opposed the application. 

There are no grounds for this applicaticJn. The 
question before the Courts below was one of fact and 
» * ' X — 42 
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’not of law ; and the only question that cart be brought 
here^, if this appeal^ is allowed, is a question of fact 
upon the evidence. The facts lie in a very narrow 
compas*!,* takingi them even .from the statement foV 
Uie petition. The Respondent, the Delendant in the 
original suit, 14 the 'Zemindar of • Yettiapoorantf^ in^ 
h< riling immediately ‘from his brother Vencataswara, 
the tast Zemindar. In 1854 the Petitioner’s mother 
brought a suit in the Court of the Sadder Ameen oi 
Tinnevelly against the Respondents, on behalf of 
her son, to recover possession of a village, part of the 
Zemindary, which ^she claimed* as a gift from Kumura^ 
a -previous Zemindar. This gift was, however, declare d. 
void for want of registration, and her claim wav de- 
feated. In September, 1863^ the petitioner brought 
the present suit against the Respondent for a-n allow- 
ance of Rs. 8.400 for maintenance. The defence 
pleaded«was that already stated, and the only issue 
raihcd w as as to the of the Petitioner’s pother 
and his paternity. No other issue w^as ' stated or 
applied for, and upon that issue the suit was dismissed. 
Oil the appeal to the Sudder Court the Petitioner 
raised no o^bjeclion to the issues, but adduced further 
evidence of his claim, and no fresh point was raised 
or insisted on, as was open to him before that Court. 
•The High Court, when the appeal came before them, 
proceeded on the same grounds. Inhere is,«rfierefore, 
no pretence for saying jhat there are importanjt ques- 
tions of law which could not be raided in tlie ^Courts 
below, and can be determined here. If there had 
been any decision by the Court of the Sudder AMeen ' 
contrar]i to law or usagej it ipighr> and» for aught " we 
knowr was brought before the High‘ Court, under the 
provisions of the Code of art. viii! ch. x. sec. 
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372-5. Then, with regard to the sum, at issue not 1865. 

being of sufficitint value to allow of^ an^ application to mutusawmy 

the^ High Court for leave to appeal, if the Petitioner Jagavbra 
• I i- • I 1 • . , r-. Yrttapa 

rs right ID ms calculation, n was r^uch above Rb. Naik»« 

10,000, and at leasa the fact of such^ value ou^ht tp vbncatas- 

havt? been brouglVt before the lil^h Court, and an waraYettia. 

♦ application made to, that Court* for leave to appeai, 

the omission to make which, under the circumstances, 

is /afeal to this application. The observations regarding 

the institution of the suit in the Court of the Sudder 

Ameen . cannot prevail to the prejudice of the 

Respondent. ^The Court of the Stfdder Ameen was 

•the proper and only Court in which, the claim could 

be inade in the first instance, and it is no ground lor 

applying for liberty to .appeal here tliat tlkit Court, 

• which is limited by kw 10 claims of a certain amount. 

took cognizance, as it was bound to do, of this claim, 

andjjejecied it, / 

The Right Hon. I.^r‘d Chelmsford 

Their Lordships have had cbnsiderabfe difficulty 
in cojiiing to a conclusion isi this ca-^e. They consider, 
under the peculiar circumstances, that leav#? to appeal* 
ought to be given* They davh no doubt that sub- 
stantial. question^ of law are involved in the case, and 
therefore, upon that ground, il there were no other,' 
their Lordships might be deposed to come immediately 
to a cbn,c»lusion in favour of the application now made 
to ihenff. But the great difficulty of the case arises 
.froni the, rule with regard to <,he necessity of applying 
""to Jthe High Court in India before ^coming here for 
, leave to appeal. Some* years ago various {Petitions 
came before, their Lordships asking for leave to appeal 
where that preliminary farm of. applying to t»ie Couit 
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below had not been pursued, upon the grnui 

the ^Sudder Court, had expressed an opinion with 

regard to the mode of estimating the value of the 

subject of dispule, conhaing the parties to the actual 

Sfiim claimed, ani^ rnti mating that they wotuld certainly 

adhere to such -estimSite ; applications were, therefore, 

made direct to Her Majesty in CpunCif, the Petitioners 

alleging that they were precluded fri)m applying to. 

the Court below, because? ia such circumstances* that 

Court w'ould certainly consider the subject-matteir 

under appealable value of Rs. 10,000. ' • 

In the case of Maharajah Satteescjitinder Roy v. 

Gunciichunder that was cited from 8 Moore’s lud. • 
* 

App. Cases, 164, which vwas a judgment given* by 
Lord Juslke Turner ^ upon se.veral applications similar 
to that now before us, their Lordships gave Ifeave to 
appeal, but they statedi that k must be understood in 
similar \circumstances that application ought always 
!o be made to the Court below, ai‘d that that? Court 
was bound to leave to appeal in casts in which 
the specified amoutit of Rs, 10,000 could be reached, 
though only as it there appeared by the addition of 
interest sutyseq.uent to the decree ; and it was essential 
that such arr applicatidn should be made to the Court 
below before comii>g here. Since these decisions, and 
tvery recently, an application was made to this Couit 
for leave to appeal, where there ha+ been no previous 
application to the Sudder Court below, ‘^nd their 
Lordships expressed very strongly their defern^Inittfon 
to adhere to the rule so laid down by theiTj, and not 
to grant leave to appeal in future, unless there jjad 
been such previous application made to the Court 
in Ifidia. and they refused that applicp,tion. • That 
decision w^ould of course ‘be binding, upon their 
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Lordsliips now, and would compt-I th»nf> to^say on the 
present application that, a<> tliere, had "been no appli- 
cation for leave to appeal to the High Court, therefore 
the Petitioner's application to this Ghurt ought not to 
be entertained, and no leave gi^ii to appeal. Bot 
thefe are very pT^culiar circumlxances in this case. 
The suit was instituted in the Judder Aineen s Court, 


i86ii. 

MUTUSAUiMY 

Jagavkra 
• Yettapa • 
Naikbr 

V, 

Vencatas- 
WARaYe TIA. 


which has no jurisdiction in any demand aboYe Rs- 
2.^500. Supposing that, ufJon the face of the plaint, 
it appeared the demand was really beyond the value 
Rs. . 25500, it was competent to the Defendant to 
have pleader^ to the jurisdiction of the Court; but no 
such course was taken,* and a decisiop liaving been 
given, and an appeal made to the High Court, both 
parties proceed on the. footing and upon the admission 
that the sum in dispute is under Rs. 10,000, the 
appealable amount to Her Majesty in Council. 

I^pposing, therefore, that an application »£ad been 
made* to the High Court for leave to appeal, it would 
not have been competent to the parties, in this state 
of circumstances, to turn round and say that the 
value was above Rs. lo^ooo ; and if not so, the High 
Court would have had no power to giye leave to 
appeal. • 

Therefore, under these very peculiar circumstances, 
which distinguish this case from those which have 
been pl^viously, determined, their Lordships grant 
leave, tp, appeal here, reserving of course to the 
Respondent liberty to apply upon the subject of 
costs, in case the appeal shot^Id not be prosecuted. 
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Nawab Sidhee rvirzuR Ally KhaN ... Appellant, 

' AND 

I 

Rajah Oojoodhyaram Khan ... Respondent,* 
On appeal from the High Court of Bengal. 


28th Nov. 
1865. 


This was an application to stay proceedings in a 
suit instituted in the Zillah Court of Midnapore^ *in 
which an appeal had been interposed from an inter- 
locutory Order, to the nSudder Court (afterwards the 


* Prese^it * Members of the Jvdicial Committee — The Right 
Hon. Lord Chelmsford, the Right Hon. the Lord Justice Kr^-ght 
Bruce, the Right Hon the Lord Justice Turnei, the Righf Hon. 
Sir James William Col vile, and the Right Hon. Sir Edward 
Vaughan •Willems, « 

Assessor ; — The Right Hon Sir Lawrence Peel. 


Application 
to stay pro- 
ceedings in 
a cause in 
which an ap- 
Deal from an 
Oraei the 
nature of an 
interlocutory 
Order {spend- 
ing beforeHer 
* Majesty in 
Council, ought 
satisfactorily 
to show that • 

a serious injifry will be the result to the party applying, unless the 
delay askeS for be granted, and that the ^party applying has come 
promptly to make the application. 

Where, therefore, an Appellant from fn Order of the High Court of 
Judicature which remitted a cause, appealed to that Court from the 
Zillah Court, back for the trial of issues framed in accordance with the 
provisions of Act No 8, of 1859, s, 139, having failed in obtaining an 
Order from the High Court to stay proceedings in the Zillah Court, 
pending the appeal, but not having appealed from that decision pre- 
sented a petition to Her Majesty in Council foraying that all proceed- 
ings in the remanded suit might be stayed till the pending appeal had 
been heard, the Judicial Committee, without determining the question 
of their right to interfere in such circumstancas, held that the Peti- 
tioner had not shown any such injury,* or used such expedition as 
enti tied him to ask for a stay of proc^ingq. 

Qumroy whether, where an Order has been made by tlje Superior Court 
below refusing to stay proceedings, and such Order is not sp^ecially 
.appaakd frcmn, the judicial Committee have any authority to interfere, 
though an appeal is pending before them from a previous Order of tlfe 
Superior Court made in the same suit, remitting tlie*cause back to the. 
inferior Court before which it is pejiding. 
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High Court of Judicature) at Fort William, Bengal^ 1665. 
and by tl.at Court, after a hearing and * rehearing, Nawab 
re;nfianded back to the Zillah for trial on the nierits. 

The circumstances as they were stayed in the petition Khan 

of the Appellant, were these . On^he 30th of May, Rajah 

18^, a plaint was' filed in the Court of Zillah^ ^yIram 

Midnapore^ by the Respondent* against the Appellant Khan. 

and others to recover possession as mortgager of 
• certain Pergunnahsy therein specified, charging the 
A*pp“llant and other Delendanis with fraud and collu- 
sion in obtaining possession of the Pergunnahs^ £iul 
for the sum of Rs. 5,27,000, the alleged mesne 
profiis. 

The Defendants put in answers to tfie plaint, and 
on the loih of November^ z86o, the cause came before 
llte Zillah Judge, who framed issues of Jaw and fact 
in pursuance of th^ provisions of s. 139, Act No. 8, 
of 1859, On the igih of November^ ib6o,^1the first 
hearing ot the suit took place before the same Judge, 
who gave judgment oii the issues directed, in favour 
of the Appellant^, and dismissed the plaiqc. • 

The Respondent appealed from this judgment fo 
\\it*Sudder Court at Calcutta^ and on Ihe^ist of Juve^ » 

1863, tlie High Court, having J^een substituted for the 
Sudder Coun, Reversed the judgment ot the Zillah 
Court* at Midnapore and remanded the suit back to 
’ that Co«rt lor t|;ial upon the merits. 

Thqt Appellant applied for and obtained a re- 
hear ii^ by the High Court, which, on the 121I1 of 
January y 1864, affirmed its^ previous judgment and 
.dedree : Vhereupon the Appellant petitioned for and 
obtained leave to appeal to Her ^lajesty m Council 
from such decfee and judgment. The Appellant, in 
his petition to the High Court for leave to appeal 
against tl e before mentioned decree a^id judgment, 
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prayed tliat until his appeal (for leave *to present 
which he was tlren petitioning) should be heard, or 
decided, or until the further order of t^e High Coyrt, 
all further proceedings in the Hrgh Court and in th6 
Zillah Co'urt of h^^iapore should be stayed ; and on 
the i6th of 5^?vwJ^iffbiaincd an order nisi cal^irrg on 
the Respondent to show cause why^the hearing of the 
suit under the aforesaid order of remand should not 
be postponed, pending thd result of the appeal to* 
Majesty in Council, which order, on cause! being 
^hown, was discharged on the 25th of Aiegust^ 1865. 
No appeal was asked for or interposed from this 
Order of dismis«;al, but the Appellant, believing, jas* 
he stated in his petition, that he would be pu? to 
great trouble and inconvenience, and would be forced 
to incur great expervse in and about obtaining the 
evidence, which he had be^n advised and believed, 
would be^ necessary to give on his behalf at the..t*nal, 
and being advised and believing that the determina- 
tion by the trial of the issues in fact raised in the suit 
would he i^hoHy immaterial as regarded the result of 
ihc suit, if he succeeded in* his appeal to Her Majesty 
in Council, (v'hich he had been adyiscd and beheved 
he should do, and believing that the trial of the re- 
manded suit would be proceeded with in ihe,Zt//aA 
Court, pending the hearing of his appeal, presented* 
a petition to Her Majesty in Councif, praying that an 
early day might be apf)ointed for the hearing* of the 
appeal, and that all proceedings in the remancfed' suit 
might be stayed un,til the pending appeal should )iave . 
been hesyd and decided. < 

The Attorney-General (Sir R., Palmer) with 
whom was Mr, A. Stevenso*^i n®* moved to 
stay proceedings. ' ' 

It is necesf'ary to state shortly the facts of this case. 
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The suit is one Tor possession by redejmption of cer- 
tain mortgaged Pergnnnahs which have been sold at 
a «ale purporting to have been a revenue sale, which, 
as we say, by reason of collusion ayd frau’l, was a 
fictitious sale. We claim to rede^ these Per guv- 
nab^^ and for an* account of mefene psofits. The sale 
is alleged to have l>een for Government arrears of 
revenue, which we say were purposely allowed to fall 
'ii\ arrear, and the sale, in^ead of being a public, was, 
by the fraud and collusion of the parties, really a 
^private pne. It was urged against us that we were 
barred by the Ben* Regulation of Limitations, III. 
« of 1793, sec. 14 ; but as we allege fraud and collu- 
sioTT, we claim exemptiog from that Regulation, and 
insist on our right to come in under els. 1, 3, sec. 3, 
Reg, Ih of 1805, which allows sixty years to bring 
an action. The issues directed by the Ztiiak Judge 
Lgo^^rectlv to these points, and if determined^* on the 
appeal in our favour, will dispose of the case ; that, 
therefore, is a reason sufficient to induce this Court 
to stay the proceedings below. ‘The issues of fact, 
moreover, if found again^st us at the trial, would, on 
the points there stated, exclude us from ^ any benefit 
we may derive from a decision in our favour on the 
appeal. We oijy ask that the trial may be post- 
^pqped'^till the appeal has been heard ; we are ready 
to proceed with the appeal immediately. 

VLvn^Rolt^ Q. C., and Mr. Leithy opposed. 

Thif is an unprecedented application. It is quite 
. Irrqgular.for the other side *to ^o into the facts or 
•tn^rits of the case. Neither is .thisi Court, nor are we 
ourselves, suffici ‘^ntly mformed of the facts* to come 
to any conclusion. We know nothing of the merits, 

• and this Court has no 'materials before it to enable 
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rour LQrdshi|3S to say on what grounds* you could 
ord<*r a s{ay of the proceetlings. What claim has the 
Appellant to such an indulgence ? The decree ^of 
foreclo’^urfe which is now sought indirectly to impeach^ 
w,as pronounced \;so long ago as on the i6th of -/Vi?- 
vember^ 1852, ther^^was no appeal from that judg- 
ment^ and the preseht proceedings are long subse- 
quent. Even admitting the dates as stated by the 
Appellant in his petitionf^ the final judgment on the 
rehearing was pronounced on the 12th of January^ 
-1864, and thougli appealed, the appeal was.not prose- 
cuted ; nor was the Order Mai which is now sought 
to be incorporate I'as part of the proceedings applied 
for, or obtained before yune in the same year; there 
has been no diligence, therefore, if that could be 
urged as a ground for granting this application. But 
the consequences to the Respondent, if the proceed- 
ings arvi stayed, miy be most unjust and injurious. 
Evidence both oral and documentary may be,, lost, 
witnesses may die, .and all the other casualties that 
impede a ^cause may intervene. There is, moreover, 
a fatal objection, as we apprehend, to the application. 
It' is an appeal against an Order of the High dourt 
which discharged the » Order of the i6th of 
1^64, Irom which no appeal w^as either asked for or 
, asserted. The only appeal pending in this Court is 
from the decree of the ist of June^ 1863, confirmed 
by the judgment of the 12th of January, 1864, and 
we submit that independent of the want of mertis, 
this Court has no jurisdiction to review an or^er not 
appealed from. 

Thf Right Hon. Lord CHELMSFORD : 

Thfeir Lordships have not entered into lb? con» 
sideraiion ol the merits of this case, no^ will they 
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decide any question with regard to»thf right or 
ait'iority w lich they nray have to interfere by o|;der- 
a stay oi proceedings in the circumstances of 
these cases; but they decide upo^ this pretition 
entirety upon these grounds ; that application for 
at sUay of proc^llings must bS^ounded upon two 
l^ints, which are esst^ntial to sustain tlie application 
tirst, that a serious injury will be the result to the 
party applying unless the* stay of proceedings is^ 
granted, and secondly, that ilie party has come 
promptly to make tUe application for delay. 

Now, With ^regard to- any suggested injury which 
.may arise to the petitioner in case the delay asked for 
IS ifbt granted, there is no. ground whatever for sup- 
p.ising tnat any such injury wiH be sustained All 
that he' can « allege is, that he may be put ta costs 
upon the tiiat of these issues of fact pemitted to the 
Court, supposing * ultimately the decision of 
their Lordships on the appeal now pending in this 
Court should be in his favour, upon the questions of 
law which it is said are raised therein. But the 
answer to that objection, if^ it be one, is, that if the 
Petitioner ia put to costs improperly, tiiose costs w*ill 
, ultimately fall on the Respondeivt; while, on the other 
hand, the situation in which the .Respondent would 
be if tfwir Lordships were to grant this appli> 

cation, nrtist be ^considered, because there might be 
very grea( danger of his losyig evidence, parol and 
docun^ntary, if the delay asked for were granted. 

' Therefore, with respect to any supposed injury which 
^would arise from the cause being allowed to take its 
course, and ihe i^sues^ of fact 'allowed ta Jic tried 
ilk due form in the Zillah Court of Midnaport^ • there* 
is no pretence for sayipg that any such injury wiik 

t 

arise. 
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' Then, ha^ the Petitioner come promptly with hiff 
application? wliich^is another essential requisite of 
an application for delay or, for a stay of proceedings^,, 
in any case. t 

tThe appeal teL the High Court of Judicature was 
decided finally ^on iRb 12th of January^ 1864; and 
onihe loih oiFebruaryt 1S64, there was a petition 
for leave to appeal, and no application to stay pro-* 
ceedinga made till the mo'nth of yune^ 1865. The 
delay was endeavoured to he accounted for from the 
Respondent having objected to the leave tb appeal, 
on the ground that the six months ought, to be dated 
from the date of the orginal decree, and not from the 
order on review; but that, really appears to their 
Lordships to be no ^explanation at all, at least no 
satisfactory explanation of the dela^ which* has* taken 
place, of sixteen or eighteen months before this appli- 
cation tb, stay proceedings is made. , 

Under these circumstances, there being no proof of 
any serious injury which would be sustained by the 
Petitioaer, «by their ** Lordships, supposing they have 
the power to interfere, not, interfering to stay pro- 
ceedings, and on the other hand, the Petitioner not 
having come, as rightly and properly .he ought to 
have clone, promptly with this application to stay the 
proceedings below, their Lordships think this petition, 
ought to be dismissed, and with costs (a). 


Seo upon this point, Rajah Perladh Scin a. Baboo, Bhoodoo 
Singh, 10 Mooie's Ind App. Cases, 78. ^ * 
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Maharanee Inderjeet Cooar 


Appellant ; ^ 


MuSSUMATH ISMUDH* KOONWUR ANDl „ 

^ f Respondents 

SOONNETT KoONWUR i ^ 

On appeal front Jhe Siidder Dewanny Adawlut at 

^ , . • Calcutta, 

« 

The facts of the case are sufficifently stated in the 
judgment. ' 

As the Respondents did not appear, the appeal was 
heard ax parte ^ and was argued by 

Mr. Rolt^ Q‘C., ^and Mr. W, H, Melville for the 
_ Appellant, 


30th Nov , & 
1st Dec. 
1865. 


— . ’ Byai?a0i- 

heard ax parte ^ and was argued by namah exe. 

^ cutcd in the 

Mr. /?(?//, Q.C., and Mr. W, H, Melville (ot the year 1824, a 

• • compromise.^,;. 

_ Appellant, , of a. ^osc’Was 

entered into, 

« Present : Members of the JudictaJ Committee , Riffht respective*'* 
Hon. Lord Chelmsford, the Right Hon. th® Lord Justice Knight rights of A. 
Bruce, the Bight Hon. the Lord Justice Turner, the Right Hon. fother^ (c's) 
Sir James William Colvile, a»d the Right Hon. Sir Edward real and per- 
Vaughan Williams. , 

Assessor %: — Tjie Right Hon. Sir Lafvrence Peel. C. wasentitled 

to a tax levied 


’ • • on Pilgrims 

resorting to a Temple situate on his estate. This tax was abolished by 
Government in the year 1840, and a perpetual annuaf money payment 
» awarded Jay the Government to C. as compensation. On the death of C^ a 
partition of his estate was made between i4. & R., by assigning to each 
• certain Mehals according, to their supposed value, in respect of their pro* 
portions of the shares provided by the Ra^inamah of 1824. This partition 
did not include the compensation for the pilgrim tax. Government e 
dealing with the annual compensation-money deducted the amount fro^n 
> the jumma paid by A, t£ B, for the Mehals, which led to disputes as to thm 
value of the Mehals so taxed* and apportioned between A. SB, Help 
(i) that the annual compensatioA-tax was to be treated as part of the 
assets of C-* to be received by A. 8 t Bf, in the proportions agreed 
to by *the Razjnamah \ and (2), that the mode of remission by Govern- 
ment from the jumma, in respect of the Mehals, by the appropriation of 
the compensdtion-jnOneyi did not affect the rights of the parties. 
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CASES 'in the privy COXJNCIt 

' Tbeir Lprdships’ jligment was pronjunced by 
J*he Right Hop. Lord GHEtMSFORDI 

Tilts is . an appeal Irom four decrees of the - 

Court of Calc^ta, reversing four decrees of the 
Pfiocipal Sudder\imeen of Ztllah ^Eehar in favour 
of Maharajah Singh, whose widow and 

heiress is the Appellant. Tiie Respondents are the- 
widows and heiresses of the late Modnarain Singh, 
who was the brother ofj Hetnarain Singh, and the 
Plaintiff in one and Delendant in three of the suits 
in which the decrees now unde; appeal were‘ made. 

The four suits involved the same question, which is 
shortly and arcurately stated in the Appellant's case 
as lollows : — 

“ Whether Hetnarain Singh, and Modnarain 
Singh were entitled to the , annual sum of 
Rs. 17,212 9a. 5p., in tl?e proportions of i^ths , 
and -^sths* respectively, in accordance with the 
icntion of Hetnarain Singh, or in the propoftions- 
of the amounis of Sadder jumma payable by them- 
respectively on account of the niaeteen llehali in the 
pleadings mentioned in accordance with the conten- 
tion of Modnarain Singh.” 

The two brothers \^ere sous of the- Maharajah 
Mitterjeet Singh who died on the jrd of October,, 
P840. During the lifetime of the Maharajah an. 
agreement was entered into for a •division of the 
property between bis .two sons alter his death. 
The particulars of this agreement are stated.™ a 
former suit between the .brothers, which was brought 
by appeal before ^ their Lordships and is reported 
in Moore^a Ind. App. Cases, Vol. 7, p.^ 812, to this 
cflect Family dissensions having Viwn during 
the liftetime ol Mitterjeet Singh, certain pi;pceedinga 
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were instituted, and on an appeal to thp Sudder De‘- 
wdndy Adawlut in a suir in which Mitterjeet Singh 
the Appellant and Respondent were parties, a 
,^mpromise were entered into SLnd a, . Razinamah and 
Xkrarnamahy dated the 7th of Sebijiary^ 1824, wajs 
iled„ by Mitterjiget Singh^ which^^s»r^ment was to 
he effect, that the real an-.l p^rfsonil estates held by 
aim after his death were to be divided between the 
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Appellant and the Respondent. The former was to 

take a 9 annas share and the latter a 7 annas share. 

Partition djj^eds of the same tenor were also filed, and 

Sii the 4th of March, i’824, Sudder Court decreed 

tliat the parties should act up to^the terms entered 

infQ^by them in the above-mentioned instruments/' 

* 

The Maharajah was entitled to a tax levied upon 
Pilgrim^ resorting to the Temple at Gaya This tax 
was abolished by tife Government in the month of 
January, 1840, and a ( 5 )mpensation was awarded to 
The Maharajah in lieu of it in the shape of a perpetual 
annual payment of Rs: 17 212, ga. 5p The grant 
of this compensation was the subje^it of a Gove^'iiment 
letter of the i6th January, 1840, which, unfortu- 
nately, is not printed in the proceedings. • 

On the death of the Maharajah, his properly, 
whether movaljle or immovable, had to be divided 
between the sons according to the proportions of 
•nine-six^enths and seven-sixteenths, settled by the 
agreement and decree of 1834, And the compensa- 
tion tax, ’as part of tliat property, was divisible in these 
proportions. His immovable property, which was 
very e^ffensive, consisted partly -of nineteen Mehals 
wlfich were held by him in severalty, and J)artly of 
Mehals which he held ^conjointly with other persofis. 

Disputes • arose be’vgeen his Sons immediately 
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;ftf*r dis ^deaJh. The Commissioner of] the District 
intervened and induced 'them to make a partition 
of the immovable property. Under his ad>tce, 
and with hi 
executed on 
that which w; 
the different 

mrain and Modnaram respectively ; and also the 
sum which each, as bet Ween him and his brother, 
was bound to pay in respect of the Sudder jummat or 
Government revenue. The partition, however, was 
not made upon tjie principle of dividing each Mehaly 
with the burthen of the public revenue assessed * 
thereon, in the proper proportions, but of assigning 
certain villages and parcels according to their real or 
supposed value to eadh share, so^s to give to Hetna- 
rain nine-sixteenth in vajue, and to Modnarain 
seven sikteenths in value of the whole immoAMbI<f" 
property. In consequence of. this mode of division, 
in SIX out of the nineteen Mehals which had been 
held by Mitterjeei Singh in severalty, Modnarain . 
t<;ok more than a rine amas share (his share in 
some of them being absolutely .much larger than 
that of his brother), with the liability of having 
to pay a correspdnding share of the public jy^venue 
'assessed on those Mehals. This deed of partitibn; 
which was confined to immovable * property^ made 
no mention of the compensation for the ^.Pilgrims' 
tax; and \\\t jummay or revenue, stated therein to 
be chargeable on the ^different Mehals agd to^ be . 
apportioned beti^een. the brothers as therein men^^ 
tioned, fvsis the full amount ^f jumma assessed upon 
them* under the perpetual Settlement. ^ It fpllows, 
then, that as far as this, parliHon went, the compen-^ 


s % approbation, deeds of patition were 
tR£ 30th of December y 1840, and 
a.« exltuted by Modnarain specifies 
villages which fell. to. the lot of Het- 
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"Nation for the Pilgrims* tax was npt included* there! 
and prcButnably continued <to be part of the assets of 
^ Singh divisible between his -sons, in the 

proportion of n-ine to seven annas, j 
in MitUrjeet Singh's tifel}ime -the payment of this' 
annuity would Have been vtv/^ simple'; he had 
« annually to pay a ve^ large stim (upwards of three 
4 acs of Rupees) for Government revenuei and would 
naturally have retained the Us. 17,212 by way of 
deduction or set-off. It would seem, holvever, that 
Vp^ his lifethne, or very shortly after his death, the 
Revenue authoi^ities of the District^ entertained the 
notion of putting, in some Way or Other, this payment 
agaiifSt the Sudder jummat respect of the nineteen 
Mehals held by him in severahy, distributing the 
whole suit) of Rs. 17,212 amongst the different Mehals 
according to the jumma assessed upon them respec- 
This- appears from the letter of the Accountant 
of the Revenue departnient, which purports to be in 
answer to a letter from the Collector of the 22nd 
October, 1840, which is not not 'in evidenree. *The 

Accountatit’s letter is 'date^ the 26th December, 

• • 

1840, and is in these terms: I have the l|;ionour to 
acknowledge' the receipt of ydur letter, No 344 of 
the 22nd Oetdbof last) and with ‘reference to the 
seyeoth paragraph thereof, 1 beg to acquaint you that 
on examining the items rateably distributed by you 
among the several Mehals in your statement, trifling 
errors h^ye been discovered to exist in almost every 
‘ item. I accordingly transmit herewith a copy of your 
^llMUatement *with an additional column added to it 
• showfng th^ calculations made in this oWoe, agreeably 
^to which you wifi have the goodness to allow the 
f^missions in favour of Jthe several Mehals i have 

X-44 
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iE6s. used the term* remissions, though, as far as the course 
MAHAsTj^Ba eltitry is concernred, which the settlement with the 
*”Koo!r<f ^ will render necessary, no remissions in accewn^,, 

V. will appear; forVhe compensation in question to the 
iTmuwh” ^Rajah^s heirs jma^will be pleased to recollect will 
Koonwur. iiave to be chal-ged i^der the head' of sayer compen- 
sation, subordinate to pensions, the charge being bal- 
anced by a distinct credit per contra *to land revenue' 
(the estates being in your District, To^jee) . . This 
course of entry you will observe will prevent you from 
exhibiting the transaction in account as a ^‘remis*«ion/ 

By a proccedipg, dated the 23rd of Marchy 1841, 
the Collector directed that effect should be givep 
to the letter of the Accountant, and that* the 
Rs.17,212. 9a. 5p., should \>e credited on the ist 
of April of the currenf, and of every future year, to 
the Mouzahs of each lot, as was specified in the letter 
of the Accountant, that is, on the list of Mekals' 
annexed to it; but it appears that m Apr,tly 1841, 
and again on the 31st of Matcky 1842, a warrant 
was'wrirten for ille whole sum of Rs.17,212. 9a. 5p., 

^ and this st^ttjement of accounts was, therefore, in the 
nature of^ a set-off of one independent demand against 
another, and did not' imply the permanent remission 
or deduction of part of Xhtjumma .originally assessed 
' on the several Mekals. 

On ibe 6th of Jme^ 1842, tjbe Secrclary of th< 
Goverument wrote to^tbe Accountant that tl}.e remis- 
sion of ih^ Rs* 17,212., 9a .sp, was to Be adjusted 
' by reduction of the The letter is in^the fo) 

lowing terms: "*With reference to the 'i:omrr.unica- 
tion made to your office frqjn this Department ^unSfer** 
date the ,16th of January^ 1840, 1 am directed to 
ii form you that the .HonouraMe the Deputy-Governor 

I * 




of Bengal has this day been * pleased, to^ deterioine- 
that the remission granted to Raia^ Mitterjeet ^ingh 
Shull be adjusted by a reduction of the Sudder jummas 
of the estates, recorded in this name on the Behar 
Collector’s And a letter to ^is effect, of the 

datd of 14th of Jitne^ 184a, was ^nt to the Collector 
, of^ Behar. Wbethtyr that Court was right in this 
statement, their Lbrdshtps, not having the letter of 
*lhe .16th of January before them, are unable tO’ 
determine. 


Maharanbb 
Indbrjeet 
« K00.VR • 


Musbumath. 

ISMUDH 

Koonwi/r. 


. This order of JunCy 1842, for adjusting the remis- 
sion by a reduction of* the apparently ren- 

. dered a change in the mode of stating the accounts. 
neCfessary ; but, in fact, po alteration was made in 
them down to the year 1850. This apjxears from a 

• letter to the Collector of Behar of the 17th of 
tember^ i^$o. Part *of that letter is “in these tenu^: 

• -iLAs regards the mode of adjusting the remis^bn stili 
obser\ied by you, I beg to remark that instructions^ 
from this office phased upon the orders of Govern- 
ment of the 6th ol JunCy 1842, wwe, undejr date the 
14th • ideniy issued to you, wherein you were re- 
quested to account for the remission by a reduction 
of the Sudder, jumma of the estates recorded in the 
name of Rajah ^ Mittejeei Singh .on the Ttmjee of 
yoyr E^istrict, which instructions apparently set aside*, 
those contained jn letter, No. 426 of the 26tb 
December^ 1840*. It would seem that after this com- 
munication the Government accounts were kep. in 
accordance with the Government letter of the 25 tl of 
■ :^^une 1842, which is obviously • treated as having 
introduced a mode of afcountin^ for the coippensa * 

* tiott for the Pitgrims*. tax differing from that astab- 
Mished by *the Accountant's letter of the 26th o£ 
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CASES* IN THE PRIVY COUNCIi: 

( 

DecemSer^ \n tha^ it proceeded less upoir tRe 
principle of set-off^ and more directly upon that oft 
remission of revenue. Assuming, howe ver, that 
order so* to dest' with the conn^pensation was withini 
Hie competence \t4,of Government, as a direction to^ 
their Officers ft^r th^^ore convenient mode of Keep* 
itig their accounts, or otherwise, bow could that affect 
the right of Hetnarain Sin^ and Modnarain 
Singh, inter se ? ' 

The Government might keep their accounts in any 
manner they pleased, but the Rs, 17,2'! 2, 'Would stilt 
continue to be th^ property of the brothers in the 
settled proportions, unless they acquiesced in the 
course adopted by the Government, and acted hpon 
it in such a way as to indicate a fresh agreement 
between them. Now, there is no evidence that 
Hetnarain Singh assented *to this ‘arrangement, 
or that ^ he ever agreed to’ alter the proportions^Ja 
which the property was or'gia^lly divided, the 

contrary, on the 15th of April, 1843 actioa 

can bave„ been taken on the letter qf June, 1842, 
until the ist of April 184^), he presented a petition 
(o the Collector, in which he complained of bis *being 
called upon to pay au larger sum than was due from 
him for the jumnia, and praying relief. That pctitioa 
was rejected. He then appealed tQ the 'Commish 
sioner, and the Commissioner, in refusing tOe. interfere, 
said It appears that the Malikanah allowance has 
been rateahly credited to the revenue of the MehaU 
of both the parties^ If there is a diminution \n theii 
respective shares as opposed to the fixed allotment oi 
share, let them* adjust the differences amoqg tkeoS 
selves ; Government has nothinpr to da with this. The 
Collector b to communicate this to botb^the patties/ 
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Accordingly, from the date of this ordef until the 

.commencement of these suit in« 1853, Hetn^rain 

^ Singk cbntimied to assert his right to nine-sixteenths 

of the Rs. 17,212. ga. 5p.> by retaiiyng so far as be 

could, out of tt^,sums which under partition he was 

bodnd to pay as his share of Ha^jumma assessed in 

the different Mekal^^ his proportion of the remission 

allowed in respect of each particular MehaL The 

‘ suit of Modnarain Singh^s brought to rocover the 

sums which, according to his contention, were in this 

-^manner improperly retained by Heinarain Singh in 

satisfaction of bis full proportion of the remissions 

. allowed in respect of three of the Mehals, whilst the 

three suits of Heinarain Singh are for the recovery 

from Modnarain Singh of the differences between the 

sums actually returned by him, and his full nine-six* 

teenths of the rennssions allowed in respect of three 

„^her Mehals, The deed of partition, as has? already 

been> shown, made no alteration in the original rights 

of the parties, and the observations of the Principal 

Sudder Ameenxvk this respect are perfeptly .correct. 

It is to be observed also that Modnarain Singh^ in 

his* plaint filed on the 8th of April, 1853, as to 'the 

three Mehals of which Heinarain Sing^ had received 

bis nine-sixteepths, does not foui^d himself upon any 

new "agreement between them, but upon the authority 

of the fiovernmjent order of June^\%^2, The ground 

upo^ which the Sudder Court proceeded in over- 

rujinjg 'the decree of the Principal Sudder Ampen 

in the Appellants favour was, that the parties were 

aWare \hat the remission of the jumma had been 

ihade, and that there was a dedifction (ro(n certain 

specified Mehals, apd that the amount of remission 

from each of these Medals had been ascertained and 
■ 
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. ON APPEAL PROM THE EAST INDIE® 

dfecermined^ aad that it ^as, therefore, a reasonable 
ii^fer^ce from the ^i/ence of the deed of partition o/v 
the subject, that the parties belieVed and were willinif, 
that the amount remission on* each estate, should'' 
be^apportioned to^e amount of /unnz, for which eadi 
of the contracting ^rties Wis reSponsiole. Ta6re 
is, however, not the slightest p^oof that when the 
deed of partition was in preparation (the consent to 
an amicable adjustment in < which it resulted having' 
been given on the 24th of Dscemher, \ 840), or even at 
the time of the execution of the instrument .on the 
30th of December^ 1840, the parties were aware of 
the mode in which the Government accounts had at . 
that time been made out. The letter of the Reveifbe 
Accountant of the 25th of December^ 1840, can hardly 
have reached the Collectorate of Behar before the 
30th of December^ and the proceeding of the Deputy- 
Collector ^ shows that that letter was nit taken i nto_ 
consideration by him until the 4lh of January^^iij^iy, 
and that no final orders were passed thereon until the 
23rd ox^March, 1841. But even if the parties at the 
time when the deeds of partition were executed, .had 
kndwn of the letter of the '26th or December^ 184Q, 
they would tiave had no notice of the determination 
on the part of tiie Government to settjr; the account 
way of reduction or remission of 
arrangement was effected by the letter of /Jovern- 
mcnt of the 6th of June, 18421 and -it is treated 
throughout the proceedrngs as differing materially 
from that contemplated in the letter of Decelhtber^ 
1840. It is in the .letter of 184;? that Mmlnarain 
Singh in his plaint founds his claim, and the sams 
which ^he sought to recover were those retained by 
Hetnarain Singh after the date of it. • 
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The Suider Court puts thd case of the sale for 
arrears of revenue of one of the lots dn which a Maharanbb 
reduction of jummi» had been ^ allowed, and’ the ^‘koSar'^ 
"•danger of the Government revenue suffering from a .. . - 
doubt, whether the parties would c^sider themselves Ismudh 
obliged to give up so much of a ^remission which they ^^oonwur. 
now enjoy, or would expect the government to submit 
to the loss of revenue, consequent on treating the 
* jumma on the Mehal as pjermanently reduced by the 
amount of the remission now allowed. But it is 
. difficult to understand how, because in a supposable 
case the Government may be thrown into a state of 
uncertainty with respect to the mode of dealing with 
the reduction, this can have any influence on the 
rights of the parties between themselves. 

Their Lordships are of opinion, that the view of 
the case taken by the Sudder Court cannot be 
adopted, but that the ^Rs. 17,212, was difjsible be- 
*^w5en the brothers in the proportion of nine-six- 
teenths and seven-sixteenths, and that, in whatever 
mode the Go\ernment may think proper to deal with 
this sum with reference to the jumma^ the rights of 
th^ parties cannot be affected without their consent, 
but wull continue to be adjusted according to the pro- 
portions originally established. 

Their Lordsliips will, therefore, humbly recommend 
"Her ^ajesfy to reverse the decrees of the Sudder 
Court in all the four suits, and to affirm the decrees 
of Sudder Ameen in ill those suits, with cohts 
of i?lie Court below and here. 
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Amebroonissa Begum 


... kespondent,* 


On appeal from the High Court at Cakutta* 

c 

^ t«th, 8th, ft This was a sulit bf ought by the Appellant, a 
^h Dec. Mortgagee, for possession of a Tahoi and other real 
estates, which had been mortgaged to him by deeds of 
undwVhT absolute sale and defeasance, constituting a Bye-iil- 
UtT^ wuffa, or Conditional sale in the nature of a mortgage. 

S!a ;>^ gctice df Tbe acting Judge ol the Court of Zillah hurneah dis- 

Cou^Jn missed tbe suit, on the ground that the Mortgagee hiTT^' 

lorecl^c failed to file and swear to accounts of his gross receipts 


Cou^Jn missed the suit, on the ground that the Mortgagee hiTT 
JwceeaSga failed to file and swear to accounts of his gross receipts 

ibon'sid^ed!'^ •Present -.—Members of ttys Judicial Commillee,-^The Right Hon. 
Anterior to Chelmsford, the Right Hon. Sir John Taylor Coleridge, the 
Kight Hon. Sir James William Cdivile, and the Right Hon. Sir 
a holder of a Toward VaughaiyWilliams. ' ^ 

^onditionS^ Assessor The Right Hon. Sir Lawrence Peel. 

salei.were . . , ’ 

enforceable acooidieg to the strict terms of the agreement. It was 
necessary tcb pay the amount when due. By Ben, Reg. XVII. 

Itff i8o6, a modification of this strict rule of the rights given to 
\he holder of such a contract was introduced The 7th section gives 
the Mortgager a right of redemption within one year after an appUc^a- 
tion by thp Mortgagee to the Court under the 8th section of that 
Regulation After such an application the Mortgager must either pay 
or tender the money lent, or the balance then due, if any part of the 
principal has been dtscWtged, and if the Mortogee has not been in 
|>Osses8ion, sny interest that may be due, fir he must make a deposit 
pursuant to Ben, Reg. I. of 1798, sec. 2. , 

- generai effect of thc^e Regulations is, that if anything be due 
thtt,imM^age,and the Mortgager make no dq>osit, or an insufiipient 
^/rij^Pf redemption is gone at the expiration oh the year of 
.,ilprioe, title of the Mortgage is not completed, he must bring*^ 
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from the estates mortgaged and also of his Expenditure »86s* 
for the management of it, while he* was in possession 
r.as Mortgagee, and had the usufruct of the mortgaged ambbroo. 
estates according to the provisions Ben. Regs. XV. 
of J793. sec. of 17^, sec. 3 ; and that 

consequently the Court could ndt adjust the accounts 
between the parties and ascertain whether the mort- 
' loan and interest hadiOr had not been liquidated 
from the rents and profits received by the Mortgagee 
within prescribed time limited by the Bengal 

Regulations. The High Court at Calcutta affirmed 
this decree. *Hence the present apfxeal. 

•The principal question, raised by the appeal was, 
whether the proceedings taken by the Appellant under 
Ben. Regs. XV. of 1793, and XVII. of 1806, for the 
purpose of foreclosfhg the mortgage were regular. 

In the Courts in India the Appellant conteivded that 


a suit to recover posssssion, if he is out of possession, or obtain a decfa'* 
ration by the Court of bis title if he is in possession, and in that suit » 
the Mortgagor may contest the validity of the» Conditional sale, or the 
regularity of the proceedings taken under Regulation XVII. of t8o6, in 
order to make it absolute, or be may prove that nothing^ is due, or that 
the deposit Is sufficient to cover what 'is due'; but fhe is^ue, so far aa 
the right of redemption is concerned, will be whether anythin remained 
due to the Mortgagee at the end of the year of grace, and if so, whether 
the necessaiy deposit had been made. If that is found against th6 
Mortgjlgor, the right of redcmpCion is gone. 

Held upon the construction) of sec. ii, Ben. Re^. XV. of *793, that the 
production of accounts by a Mortgagee in possession seeking to foreclose 

• cannot J>e called for when there is neither plea nor proof that the 
usufcuct had liquidated the principal and interest, and where no deposit 

• h%d been made to cover ^le balance admitted to be due. 

* The necessity for a Mortgagee in possession to produce his smcounts 
arises ^ * 

First, when the Mortgagor has deposited the principal money, leaving 
i the question of interest to be settled by an adjustment of the acqpunt. 

Secondly, when the Mortgagor has deposited all that he admits, or 
alleges, to be due ; and * * 

Thirdly, when he pleads and undertakes to prove, that the whole of 
the principal pnd interest has been liquidated, by the usufruct of the 
mortgaged premisesv 

It is not nectary to appeal from an Interlocutory Order which does 
mot dispose of flie cauae. Such Order can be impeached on appeal 
from the final decree. 

X— 
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he w?s not obliged to produce such account, first, 
because the lands mortgaged to him were not in his 
possession, ' but in that of his son, under a lease 
fromlhe -mortgager'^and a Kahodleat (counter lease) 
bearing even date with* the mortgage 4eeds executed 
by the fatter, and secondly, because he had only 
received as Mortgagee, under an' assignment from 
the Mjortgagor, the rent agreed to be paid by his 
son under the Kabooleatt in liquidation of interest, 
and that he had complied with the requirements at 
tire Regulations by filing an account of the amounts 
received by him, frbm time to time, in * respect of 
such rent. 

The Bengal Regulations bearing upjn these points 
are these : 

By section XL of Reg/ XV. of 1793, it is enacted, 
that **.For« the adjustment of* the accounts, in the 
cases of mortgages specified in section 10, where <the* 
Mortgagee shall have had the usufruct of the mort- 
gaged property, the Ji^lorigagee is to be required to 
deliver in the accounts of his gross receipts from the 
property mortgaged, and also 'of his expenditures for 
the managemeht or preservation of it. The Mortgagee 
is to swear,* or (if he be of the description of persons 
whom the Courts are empowered to exempt -from 
taking oaths) to subscribe, a solemn declaration, thaC 
the accounts which he may deliver in are true and 
authentic. The Mortgagor is to be permitted^ to ex- 
amine the accounts, and, after hearing any objections 
he may have to oSer, ot; any*evidence that eithea party 
may have to adduce respecting them, the Court is tp 
adjtist the account/’ * ^ 

^ ^ Section III. of Reg. I., 1^98,' enacts that, ^11 
^;ltisiances wherein the lender o& a or 
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similar Caiiditionai sale, may %ave been put in posses- 
sion of the land, and an adjustment df accounts may 
consequently become necessary t>etwden him and the 
. borrower, the lender is to account to the bprrower lof 
the proceeds of the estate whilst in this possession, on 
^he principles'* prescribed with^ /egard to mortgages^ 
^and interest in Regulation XV,, 179*3, as far as the 
same may be applicable to the nature of the case. 
But such part of section X. of the above Regulation, 
•as directs that the mortgages therein referred to, are 
to be considered as cancelled and redeemed, whenever 
the principal sum, with the simple interest due upon 
it, shall have been realized frotn^ the usufruct of the 
•mortgaged property, or oherwise liquidated by the 
Mortgagee, being inapplicable to the Conditional sales 
rel erred to in this Regulation, it is hereby declared 
not to apply thexejio."' 

The .course to be, pursued with a view to the 
redemption or foreclosure of mortgages* and Con- 
ditional sales is prescribed by Regulation XVil.* of 
1806, sec, 7. In addition to the provisions made 
in the Provinces of Bengal, Bekar,* Orissa, and 
Benares, by ^Regulation •!., i 79 , and in the Ceded^ and 
Conquered Provinces by regulation JCXXIV., 1803!^ 
for the redemption of mortgages and Conditional 
sale -of land,* under deeds qV Bye-bil^wuffa, Kutcu- 
• *baleh, or any similar designation, it is thereby pro- 
vided, "*that,wlSen the Mortgagee may have obtained 
posksSiorr of ,^e land, on execution of the mortgage 
detfd, or at any time before a final foreclosure of 
the , mortgage, the paytocnt^ or established tender 
of the sum lent under any such deed or mort- 
gage and Gonditionhl sale, or of the balance due 
if. any part of the principal amount shall have 
.been discharged; of whep the Mortgagee may not 
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have Ireen put iti poasepkm of the mortg|tged proN* 
perty, the « payment or established tender of the ] 
principal sum lent^ with any interest due thereupofif 
' shall entitle the mortgagor and owner of such propert)^,, ’ 
or his legal repreientative, to tfce redemption of his 
property before theV. mortgage is finally foreclosed in 
the manner provided fdcby the following section ; tha^ 
is to say, at any time within one yQ2LT{Benga/, Fusily^ 
or Willaity^ according to the era current where the 
mortgage may take place) from and after the applL 
cation of the mortgagee to the Zillah or City Court 
or Dawunny Adawlut for foreclosing the mortgage arfd 
rendering the sale conclusive in con,f*ormity with 
section 8, of, the Regulation, Provided that such, 
payment or tender be clearly proved to have been 
made to the lender and mortgagee or his legal repre- 
sentative ; or that the amount due ^ deposited within 
the time above specified, in the Dewanny Adawlut of 
ihti Zillah ox City in which the mortgaged property 
m<iy be situated, as allowed for^ the security of the 
borrower and Mortgagor in such cases, by section 2; 
Regulatlonyl. 1798, and section 12, Regulation 
XXXIV., 1803, the whole t provisions^ containedT,, in 
^ which sectioi^s, as applied therein to the stipulated 
period of redemption/ are declared to be equally 
applicable to the exended period 'of one^ year^ 
granted for an equitable right of redemption by this 
Regulation. * 

The Section VIll. of the same Regulation*, enacts^ 
“Whenever the receiver or holder of a deed of mort- 
gage and conditional sale, such as is described ^ in 
the preamble and j)roceeding sections of this ^regu- 
Lailon, m&y be desirous of loreclosiug the mortgage! 
and rendering the sale conclusi^te on the ^expiration 
0I tine stipulated period, ^or dt«aoy time siibseqnent 
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before the sum lent is repaid, |he shall (aEfter 
manding payment from the borrower or his repre*^ 
sentative) apply for that purpose •by a written peti- 
tiodi to be presented by himself, or by on^e of the 
authorized, Vakeels of the Court to Aie Judge of the 
Zillah or City 4 a which the mor^slged land or othefT 
property may be situated. The/Judgtf, on receiving 
such written application, shall cause the Mortgagor or 
his legal representative to be furnished, as soon as 
possible, with a copy of it ; and shall at the same 
time notify to him, by a Perwannah under his seal and 
lolB'iilal signature, that i^f he shall not redeem the 
property mortgaged in the manner provided for by the 
'foregoing section, within one year from the date of the 
notification, the mortgage will be finally foreclosed and 
the conditional sale will become conclusive.^' 

The general facts qf the case sufficiently appear in 
, their Lordships' judgment^ 

T‘he Attorney-General (Sir R, Palmer^ Q. C.) 
and Mr. W. H. Melville for the Appellant : -- 

Contended, iir^t, that as the •mortgage^ hac^ been 
'foreclosed, and the sale to the Appellant had become 
absolute prior to the institution of the suit, the 
Appellant was entitled, as of course, to & decree for 
possession of the mortgaged estate ; and secondly, 
that, un'der Ben. Reg, I. of i 7 o 3 , sec, 3, it was not^ 
necessary* for hiip as mortgagee to produce an account 
to enti^tle him ’to a decree for possession after fore- 
closiire had taken place, under Ben. Reg. iXVIi. of 

1806, secs. 1, 7 and 8. 

• - • • 

, Mr, Rolt, Q. C„ and Mr, tor the Respoo- 

, dent , * * ■ 

j • 

' Submitted* first, that the decree appealed from was 
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right,' and that the | Appellant w^ts property decfare<f 
by the decree of the Ztllah Judge to have been m 
po%ses$ion and e'njoyment of ttie usufruct of the lands^ 
mortgaged to him. and secondly, that he bad failed 
to file attested accounts of "his groso receipts and 
Expenditure as Eriprtgagee in possession, as required 
by Reg' XV. 1793, secs. 2, 8, 9, 10. 

The authorities referred to in* respect to the above 
points were 7 N. W. S. D. A. Rep. pp, 60, 65, 
(1852) ; 10 ib. p. 580 (1855) \ ^ D. A. Rep. 

p. 92; ib, p. 506 (1857), P* 13* (*659); 
p. 320 (1856); ib. p. 727. (i85«>; ib, pp, 492-4 
U859) ; Circular Order, 22nd Jv»ly, No. 37. 

As to the necessity oi appealing ' from an .Inter- 
locutory decree, which it was insisted could be opened 
on appeal from the final decree, Maharajah Moheshur 
Sing V. The Bengal Gtovernment^ifl) was cited. 

Their Lordships* judgment was delivered by ‘ 

The Right Hon. SiR James W. Colvile. « 


Ontheisihof March, 1850, Shah Ally Resa, the 
late 'husband of the pteseiit Respondent, executed an 
instrument which, upon lAe face of it, purported to be 
an absolute* Bill of sale of the Talook . and lands tbereit^ 
described to the Appellant, in consideration of the 
sum of Rs. 39,560. On the same^day the j^ppellaht 
executed to Shiih Ally Resa an Ihrah^ or agreemetit^ 
-importing that on payment of tUe‘ sum of'lKs. 49,560 
with interest at 12 per centum per annune^pxi^ the i^th 
of Marckt 1851, the sale should be void j bute lhai in 
the event of the sellef s not paying the principal and 
interest according to his engagement, fh^' IkraA waa^ro* 

’ H A ' t ‘ 

(a\7 Moore's tnd. App. Cases 1,835; see upon tWS point. 
Jones V. Gough, 3 , Moore’s P. C. Cases, N. $.* p* ih vrberelhn 
cjsses on this point are collected.* • ' I ' . ' 
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be null and void, and the purchaser "(the* Appellant) 
was ^to become the absolute proprietdr of the property. 

The effect of these two instruments was simply to 
secure the repayment of the sums lent by the Appellant 
to S/ifl/t Ally i?/lf^,with interest on,tht day named, by* 
means of that kind of mortgage 4 rhich *is known in 
india as ByeMl-wuffa'ox Conditional sale. 

»The^ transaction between the parties, however, in- 
cluded something more. On the 12th of tlio 

^Sy, !j®fore tlje date of the Bill^f sale, Shah Ally Rez x 
had granted a lease of <he * mortgaged premises lor 
three years ostensibly to Mr. Alexander Demetriu^i 
Forh^s, the son of the Appellant, and h^d taken the 
corresponding Kahooleat from him. 

The latter shows that ' the lessee had bound himself 
after paying the Goverrfment revenue and other charges 
^n* the Ia 4 ids', to pay to tfhe lessor by way of r^nt for 
the Bengali year 1258, the sum of Rs. 2,000; W the 
year 1259, Rs. 2,332. 9a. ’6p.; and for the year 1260/ 
Rs. 2,399. 2a. 6p. . ^ ^ 

And; it appears on the face of the Ikrah, that Shah 
Ally Reza had given an order to the lessee to pay by 
instalments out of this rent to tha Appellanif the sum 
of Rs. 2,101, in .part satisfaction of Rs. 4,740, which 
wpuld become due on the 13th of March^ 1851, for 
one year's'^nterest pn the Rs. 39,500. 

It ba$.bepn ^r6ved as a fact, and is not now disputed 
that the^grant of this beneficial le*ase was, what is called 
in India^ Zk'Benamee transaction; that though taken 
; ji^ life name of his aon, it was really a lease to the 
Apifellawt, who under colour of it -obtained possession 
of the mortgaged premises. 

In Aprils *1851* the tin\e fixed for the repayment of 
V the mortgage money having e^tpired, the Appellant 
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commenced the proceedings which must be taken in 

ordSr to foreclose"* a mortgage of this kind, and make 

the 'Conditional sale absolute. 

« 

And the question on tl>is appeal is, whether tiiese 
proceedings have been effectual, or whether his. suit 
has been properly ^smissed by the decree of the 
Zillah Judge, confirmed by tiiat of the Sudder De- 
wanny ^dawlut. ^ 

So many points touching the regularity of these 
proceedings have been ftised at the Bar. that it is 
desirable before going further to state what, in their 
Lordships’ apprehension, the law of Weclpsure as 
established ffy the Regulations and the practice oh the 
Courts in Bengal^ is. 

Up to the year i8,o6, the rights of the holder of a 
Bye-btl-wiiffa were enforceable according to the strict 
terms of the contract. It” was necessary for tlje 
Mortgagee, if he wished to save his estate from for- 
feiture, to tender the amount due, or to pay it into 
Court,, pursuant to the provisions of Regulation I. of 
17981 within the stipulated period for the repayment 
of the loan. 

Regulatidn XVII. of 1806, first introduced a modi- 
fication of the strict rights given by the contract 
analogous to, though by no means identical with, that 
which Courts of Equity have long imposed «on mort- 
gages in this country. The 7th sectioti of thaf; Regu- 
lation extended the period within which &e Mortgag<»r 
might redeem, to any time within one year from 
and affer the application of the Mortgagee to 
ZilUih ^ Court: udder the folipwing section ; the fith, 
whict) provides that a Mortgagee desirous of fcuje* 
closing tS>e mortgage and rendering' sale , pott* 
‘j,Ch»si^e on O.e cxpiratiop of the stipulated dk 
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any time ’subsequent before the sum, lent was re- 
paid, should,^ after demanding payment from« the 
bojrower, or his representatives, ^pply for that pur- 
pose by a written petition to the ZUlah Judge, who 
should cause the Mortgagor to be^ furnished with .a 
copy of the applTc^ion, and notify to hitn that if he 
did not redeem the property in the manner provided 
by the preceding section, within one year from the 
date of the notification, the mortgage would be finally 
foreclosed and the Conditional sale made absolute. 

^ ^ Hence, w^en these proceedings have been had, it 
becomes incumbent on the Mortgagor to take within 
the year the steps towards redemption which are pre- 
scribed by the 7th section* ^ 

Within that period he must either pay or tender 
(and the proof of such payment or tender will lie on 
him) the sum lent, •or the balance due if any part of 
' the principal has been discharged, and also in Jfhe case 
in whiqh the mortgagee has not been put into posses- 
sion of the mortgaged pi'operty, any interest that may 
be due; or (and this is the alternative, commonly 
* adopted) he must make a deposit pursuant to section 2 
of "Regulation I. of 1798. 

That enactment, of which th® object was to relieve 
Mortgagors seeking to redeem, froip the difficulties of 
proving^ tender, by enabling them to pay the proper 
amount iqrf:o Cdurt^ thus prescribes what the deposit is 
to be. Whei> the lender has not obtained possession 
of the lahds, *the deposit is to be the principal sum 
lent, vnth the stipulated interest thereon; but if the 
lender ha% held possession of the. land, the principal 
sum borrowed only need be deposited^ leaying the 
interest to be settled on. an adjustment of the lender^s 
receipts and'* disbursement^ during the period he has 
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been in pos^essaori/' Ineither of these dases the deposit 
preserves to the borrower his full right of redemption 
r and entitles him to immediate possession of the land, 
if it is in the possession of the lender, subject to 
the adjustment of Ihe accounts. A third case is then 
provided for as fplIows%— "If the borrower in any <Sase 
shall deposit a less sum than above required, alleging 
that the sum so deposited is the total amount due 
to the lender for principal And interest, after deducting ' 
llie proceeds of the lands in his possession, or othef- 
wise, such deposit shill be received, and notice given 
lo the lender as above directed ; and if ^the amount so 
deposited be admitted by the lender, or be established 
on investigation, to be the* total amount due to hhn, 
the right of redemption shall .be considered to have 
been fully preserved t <3 the borrower, who will not, 
liowcver, in such cases be entitled to the recovery of 
the lands, until it be admitted or established that he 
has paid the full amount due from him/' The 3rd 
section preset ibeS the manner in which the lender is 
to account tti those cases in which an account shall be 
necessary. r 

The genefal effect of these Regulations is, that if 
anything be due on tlie mortgage and the Mortgagor 
makes an in^'uIBcient deposit, and ‘'d* fortioft if he 
ihakes no deposit at all, the right of .redemption ^ i& 
gone at the expiration of the year of*^grace. 'The title 
of the Mortgagee, however, is not even iheniconiplete. 
It was ruled by the Circular Order of the 22nd of, ^uly^ 
18131 No. 37, and has •ever since been seUled law, 
tKat ibe functional of the Judge under Regulation, 
XVII. oV 1806, sec. 8, are purely ministerial, and 
that a Mortgagee, after having^ done? all that this 
Regulation requires to be done in order to foreclose , 



IS 


* ON APrBAt FROM THE EAj^T mi)lES. . 3S« 

(he mortgage and make the “'.'^“et 

must bring a regular suit to recover possession • 

h f no^ession or to obtain a declaration of his ^ ahk«roo-. 
oyt oi possession, ^ ^ (jissa 

absolme title it he U in possession. . mio»». 

In that suit the Mortgagor inaj ^ 

sufficient grounatthr .altdit, of the 5 ™'*'"’"’' 

'.r the regoi.it, oh the ^-“^^0^0. " He" 

r,fiie“gro.”^^^^^^^ 

rrtoTMmtg'ie: it 

nfscessarydeposithacl been then made. U that 

”a:a,„rttL Mortg^oe ^aright o-tnT— ed 

j‘prrg:“» --- 

" "ifot the rrincipai Sudden 

.r Of L ..u. 

Si»r.u "a"h.: iaket-i i"'- FortsV 
f r^^rtain third parties, concJudi,d thus* 

° u the term of one year has expired from the 
much as the ( Mortgagor h« 

• T/eu^rteS 1,0 amouutof rbe mortgage, and that 

not » rntfore-mentioned third portte. » not 

cognizaV.e i« t been 

mdering that Regu ■* . . ^ decided, 

...hipfie-d “‘"htc^^ foruardedto the 

*&d that the papers ot me cas 

’“u^'n'tC'lh »' 

• I 






Fuftass^ 

Ambbroo- 

NISBA 


^ i 

CASB^ IN THE PRIVY COtTl^fCtL 

Appellant ^eomnrenced' t&is suit in ofder to complete 
his (itle under th^ foreclosure. Treatings bdwever^ 
the fease to bis son as a subsisting, lease to that persofi, 
and himself as cut of possessioli, he asked ta have 
possession decreec^ to himi together with mesne profits 
from the 13th rof Ma^ch^ 1851, calculated upon *the 
rent reserved by the tease. 

The answer of Shah Ally Reza^ after raising a 
question touching the sufficiency of the stampi whiQh 
it is not necessary to consider here, alleged by way of 
defence, that the Appellant before filing his petition 
for foreclosure in the Zillah Court had pot made the 
demand required by law; and after stating the cir- 
fiiirmstances under which the lease was granted, insisted 
that by virtue thereof the Appellant had fraudulently 
held possession of the niortgaged property in his* son's 
name. And in order to show what was the value of 
this possession, the answer contains a passage which, 
af^er stating the gross revenue of the various portions* 
of the mortgaged property, amounting in all to Rs. 
9,6 ui. 7a. ap., and the charges thereon amounting in 
all to Rs. 3,931. 9a. 4p., ^ proceeds thus, *‘Th^re 
remains Rs. 5,666. 13a. lop., as annual profit. Out 
of this amount, deductihg Rs. 4./40 as interest due 
on the principal, the remaining sum of 'Rs. 926. i3av 
rop. must have been annually received by the Plaintiff 
Oil account of the said amount of principat'^ The 
answer also insisted, tha^t the Appellant was (loiuid to 
render an account in conformity with sections 19 and 
n of Regulation XV. of 47931 and that the Bye-hil* 
wuffa had been .vitiated by the *fact of his having^, 
realized fhe wnole of the mierest as well as a jportion 
irf the* principal from the profits of 'the' mortgaged 
property ; and that the Appeli|int was bound to reader 
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an account in order that the Court might be satisfied 
how much was due, and from whonr. * 

. Che material issues settled by the Judge were — 
First, whether the Plaintiff had performed the con- 
ditions prescribeil. by section 8 of Regulation XVtl. 
of 1806, and was entitled to possession. Secondly, 
whether Plaintiff was or was not in possession. 
Thirdly, whether the claim for mesne profits was 
ccdrrect. Fourthly, whether* the receipt by Plaintiff 
of interest on . the purchase moiiey invalidated the 
'‘Bye-'biUwuffa. 

The cause .was tried by Mr. Lqj:h^ the Civil Judge 
•of. Purneahf on the i8ih of December^ 1^554. 

Tfhe principal point ccmtested on the first issue was, 
whether there had beeo a sufficient demand, and this 
issue 'was found yi the Plaintiff's favour. On the 
^ third and the last issues the Judge found ^hat the 
• lease, was, in fact, taken by the Plaintiff, who must be 
taken •to have been, under colour of it, in possession 
of the mortgaged property: but that, inasmuch as it 
was not attempted to show that tfie collections fealize4 
by Uie Plaintiff covered ^he principal and interest ^of 
the debt, an.d iti was, in fact, admitted tl^at when the 
notice under* section 8 of Regulation XVII, of 1806 
was filed, a balatfce was due, and that there was nothing 
io-show that the Defendant had paid any part of it, the* 
ByeMi-wuffa wa^not invalidated, and that the Plaintiff 
was thfeix absolutely entitled to. the property. On the 
fourthtissue he found, erroneously and inconsistently 
with his ^ndtng on the question of possession, that the 
for mesne profits was correct. , The decree was 
for possession with the mesne profits claimed. • 

The Defendant, Shah Ally Reza, appealed to the 
• Sudder Dewanny AdawMt. That Court by its Order, 
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Sated the^ a2nd January, 1857, held that the 
Civil judge of Purnfak had been wrong in decreeing 
wassilat, or mesne profits ; apd further, that as 
Appellant had bsen found to have been in possession', 
he was bound, Ijefore he was entitled to have his 
CoDditijnal sale made absolute, td render accounts,, 
and to show that the loan had. not 'been liquidated 
with interest from the usufruct of the property, and. 
it remanded the case, in oFrder that the Judge might' 
call upon the Plaintiff for his accounts, and then, 
with reference to the above remarks, decide the case 
according to the results shown £>y them. ^ 

The case ^went back, the Plaintiff produced ac- • 
counts, in which he charged himself, not with the 
gross collections, but with the .rents reserved by the 
lease. The then Acting Judge (Mr. Brodhurtt) held, 
that the accounts were insufficient, and that the proper 
account^ not having been pro tuced he was precluded 
from deciding as to the balance due to the PkaintUf, 
and accordingly by his decree, dated the aglh of 
March\ 1859, dismissed the suit. 

Against this decree the, Appellant appealed to the 
Sudder Dewanny Adawlut, but that Court by its 
Order of Ihe 21st bf April, 1862, dismissed the 
appeal with costs; refusing to remand** the cau^e agajnt 
<in order to give the Appellant an opportunity of pro« 
ducing the proper accounts. ^ ^ 

He afterwards applied. for a review of Judgment on 
affidavit directed to show that he had tendered* the 
proper accounts in the Court below, but ^hU applica- 
tion was also related with costs, on the 21st ol 
* • « 

January t 1863. • 

Tbte present appeal is from 'the decrees dismissing 
the suit 
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The le^irn^d Counsel for ihb Respondent in thtf 
course of thejr able argument maintain the propjiety 
of •this dismissal upon various groundsi of which somO 
do and some do not directly arise upon the decrees 
now under appeal. And it seems convenient to con- 
sider the latter in the first instance. 

Mr. RoU insisted^ that inasmuch as it had been 
conclusively found that the Appellant was in posses- 
sion «of the mortgaged premises^ and the plaint was^ 
nevertheless, for possession and mesne profits; the' 
'form of. the suit was of itself a sufficient ground for 
its dismissal. . Such, however, was not the view taken 
. in^ the Courts below. If it be granted tijat this point 
is^raised' and it is not •very clearly raised by the 
answer^ it does not appear to have been among the 
grounds of the Respondent's appeal from Mr. Lockes 
decree, which, though not set out in extenso in the 
record, are noticed by the Sudder Court in iTs judg- 
ment cf the 22nd of January^ *857, The objection, 
if made, was certainly not treated as a valid one by 
the Sudder Court ; which did not*dismiss the suit, but 
remanded it for re-trial oi\ the production of the ac- 
count. That remand implied that the Appellant might 
succeed. The real object of the suitf is to perfect his 
title as absolute owner of the property ; and their Lord- 
ships do not sjse why he should not have that relief^ 
if he be dtberwiso entitled to it ; because, under an 
erroneous, vipw of the effect, of the leas^, he has 
asked^for it by his plaint in a somewhat different 
form, and with something to* which he is not entitled, 
o. It* was also urged that the Bye-htUwuffa^ the Ikrar^ 
the lease, and the Kahv>ieat vcMiK. be taken .together 
.as one transaefion ; that the effect of the two* latter 
.so qualified that of the^wo former, that the mortgage 
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must be lake n to have i been in its incepticin, one for 
the term o\ three years, and that until the expiration 
of tlie term the Appellant was not at liberty to take 
any step 'towarcjs foreclosure. Their Lordships have 
to observe that this was nut one of the issues in the 
cause, and that tlie pbint is not even raised on rthe, 
pleadings, nor do they think that this defence could 
have been successfully raised. The Respondent can- 
not both repudiate the obligations of the lease and. 
claim the benefit ol it. That transaction has been 
held, and properly held, not to effect that for which it 
was probably designed, viz., 'to save the Appellant 
from the liabilities nvhilst it gave him tKe advantages 
ol a Mortgagee in possession. Still less can it be 
taken to do what it was never meant to do, viz., 
modify the terms of the Conditional sale. 

It was further urged, that the proceedings in the 
Sudder ^Ameen^s Court unden section 8 of Regulation 
XVII. of' 1806 were irregular, both by reason of the 
insufficiency of the demand, and the non-production 
of the accounts in the course of those proceedings. 
Otie of the*issues in the cause when it was before 
Mn Loch, was, whether the? Plaintiff had performed 
the conditio^is prescribe^d by the Regulations, and that 
issue was found in his favour. As far as appears 
from the printed record, the Respondent did not 
appeal from that finding. He had *' undoubtedly ' 
raised in the Zillah Court the question whether 
there had been a suffiftient demand, afid *the fact 
had been found against him. He had not take^ the 
point that the accounts ought to have been prodiv:ed 
in the preliminary^ proceedings. Their Lordships ar? 
disposed to think that upon the true .construction of 
the Regulations, and of the Circular ^Order, is not 
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Necessary either that the derfcand 9hetil4 ^fhe 

'Specific sum»tiltiitiately ascertained to be due, or that 
Hie accounts of a Mortgagee in possession shcfUld be< 
"produced in these preliihinary pro(?ieedings, in which 
-they cannot bejpvestigated. • $ • 

The questions which really arise ^wpon the decreed 
^under appeal, and on which the determination of this 
appeal depends, are these : — 

^ first, wheithet the Sudder Court was right in re- 
S)[uiring the Appellant to produce his accounts, and in 
> 'remandirrg the cause lor te^trial on the production df 
those accounts by the &rder of the a 2nd of yahuary 
?«57- 

• Secondly, whether if it were Wrong in so remanding 
the cause, the Appellant is not now bound by that 
^decree, against whicn he did not appeal. 

Thirdly, whether the Zillah judge and the Sudder 
Court were right in dismissing the suit, because the ^ 
Appellant had not produced the proper accounts,, or 
whether they ought to have given him hither time 
€or so doing. • • • 

Their Lordships, considering the first question in- 
dependently of th^e authority of decided cases*^ are o’^ 
opinion that, upon the true* const rUchoU pf these 
Regulations, there was no necessity for calling for 
, t^e production of the accounts, and, consequently^, 
that theisrder for the remand was wrong. The issue 
upon.wlvichjtKe determination^ of the cause depended^ 
and ^upon which even by the Order of remand it was 
made to depend, was whether the loan had been 
^iqtiidated, with interest, frorar the usufruct of the 
pfoperty. Now, not qnly was* there no allegation on 
the pleadings,* or issue raised in the cause, • to the 
that* the loan had been thus liquidated, but 
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there was -express ^adrfiission on the face of th© 
Defendant’s answer Ahat even on his mode of stating 
» the account, the principal sum of Rs. 39,000 had^, 
when the foreclosure proceedings were commenced/ 
and when he oughti^o h^ve made the requisite deposit^ 
teen reduced by no more than Rs. 927. It ifris * 
therefore clear, upon the face of the proceedings, 
that the question to be tried could be answered only 
in one way, and that in favour of the Appellant. 
And the Order of remand can be supported only 
on the principle that, in all cases, it is imperative 
upon a Moi^gagee who has been in possession to pro- 
duce his accoupts. For this position their Lordships 
can find no grounds in the Regulations. The w^ords 
of the 3rd section of Regulation I. of 1798, from 
which (if at all) an inilexible obligation to pfoduce 
the accounts must be inferred, are, '*In all instances 
wherein \he lender on the ^Bye-bil-wuffa may have 
be^n put in possession of the land, and an adjustment 
of accounts may consequently become necessary be- 
tween him and the borrower, the lender is to account,” 

9 - 

&c. Two conditions are expressed, the possession of 
^ the* Mortgagee, and the necessity of an account. And 
a compatison^of this with the preceding .section, and 
with Regulation XVII. of 1806, shows that that 
necessity arises, and need only arise, first, when tl\e , 
Mortgagor has deposited the principal, teaming the 
question of interest to ^e settled on a'n ^ adjustment 
of thO account; secondly, when he has deposited all 
that be .admits or alleges to be due; thirdly, when 
he pleads, and undert^es to prove, ‘that the v^ole'’ol^, 
the principal and interest has been liquidated by the 
usufruct of the property. ‘ * 

It remains to be seen wheth^ the proposition that . 
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the Mortgagee, who has been tn posse«sio^n, must In 
al) cases pro 4 uce his accounts, ha^ been conclU|ively 
e^ablished by the authority of decided cases. 

’ The cases cited by the Sudder Court in its^judgment, 
and now relied on by the Respondefjt are reported* in 
.thc^ decisions of* the Sudder Dewanny Adawlut of 
Bengal for 1852, pp. 678 ajidio63. The transactions 
out of which these cases arose were not mortgages by 
‘Way of Conditional sale, but mortgages of a different 
character, and governed by different rules. Neither 
^authority,* therefore, seems to touch the point now 
under consideration. On the other hajid, in a more 
, recent case, which is reported amhngst the decisions 
oi the same Court for 1859, at p. 492, the Court held 
that there b^ng no averment in the answers that 
the Plaintiff had paid himself by the usufruct oi the 
property, the objection that the Mortgagee had not 
produced his accounts coflid not be entertainejS on the 
appeal. 

The question, therefore, cannot be said to have 
been concluded against the Appellant l^y aiithonty; 
and* their Lordships have already intimated their 
option, that upon principle the obligation to produce . 
the accounts should depend oa the circumstances of 
the case and th^ nature of the issues raised. 

Upon the question whether the Appellant is 
bound by the*Or;ier of the 22nd of January, 1857, 
against which 'he did not* appeal, that he cannot im- 
peach the correctness of the remand, their Lordships 
have*to observe that the Order was an interlocutory 
tjknt] thit it did not. purport to dispose of the cause; 
^fld consequently, that ^upon the pVinciple Ijid down 
by this Committee in the case of Maharajah Mqheskur 
Sin£ V. The Bengal Gonernmenl {j Moorc*s Ind. App, 
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Cases, p. 38^), -upon whitih their Lordships have verjr 
eecei^ty acted! in a. ci|se from. Ou</e (a), the Appellant is- 
net new precluded from insisting that the remand fqr 
the production ef the accounts was enroneous; or' 
that- the cause shoitjd *have been decided in< bis favour, 
notwithstanding, the- non- production " of the accouiftsi 
I’ll troth, the learned Judges of the^ Suddsr Court, by’ 
their judgment of the 21st of April, 1861, treated the 
latter point as still open. tOt the Appellant, although^, 
upon grounds which appear to their Lordships to be- 
unsatisfactory, they determined’ it against himr , 

The view which their Lordships had taken of the 
questions alre^y consteksred: renders it unnecessary to> 
determine whether the Appellant ought to have bedit 
allowed further time, or a second opportunity for the 
production of the accounts re(]|uired from him. 'Their 
Lordships will only say upon this point that the 
affidavit f^ed by hiroi oa> the- application- for a review 
are, when contrasted with his- grounds of appeaH 
extremely unsatisfactory, and that he appears to have 
done little .to entile* him to the indulgence of the 
Court. 

I • 

They are, therefore, not prepared to. say, that if the 
production of^ the accouifts required had beeji necessary, 
those delivered were .sufficient ; or that in that case’ , 
their would have been any such improper, exercise of 
the discretion of the Court below as^ttheir Lbrdships 
would have interfered prith. But they , think * that 
the error of, the Ccurt below was in the disrois^l* of 
the suity on the assumption J;hat the production of any 
accounts was necessary in a case ib which there waij 
neither plea nor proof that the ^ufruct had liquidated 

t- 

' C?). Sheonath ». Ramnath, 413, « 
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ppincipal anH interest^ and no deposit had been made 18(5. 
lo cover the balance admitted to be due. * Forb^ 

yheir Lords&ips, on the whole case, are of opinion, aiibiroo 
that this appeal should be allowed,^ and they will * Nissa 
humbly recommend Her Majesty to reverse the Beoom. 
decrees appealecf^ainst, and also the order of remand 
of the 22nd of January ^ 1857, and to vary the decree 
of the 18th of December^ 1B54, by declaring that the 
*Appellant was entitled to thp possession of the mort- 
gaged premises as absolute owner, by virtue of the 
jCondition^l sale which had been duly made absolute, 
but was not entiled to a decree for any mesne profits. 

Their Lordships think that the Appellant is entitled 
tObthe costs of this appeal, and also tcf all costs of 
the suit below, up to and ^Including the costs of the 
Order .of the aand of January ^ 

Considering that •he might have appealed against 
that order,, and that his conduct in the snj^sequent 
proceedings in the Court below has not bdbn satis- 
factory, their Lordships are not disposed to recommeifd 
that he should have the costs of those proceedings 
against the opposite party. He will of course*be en« 
titled to a refund of the costs (if any) which have been 
paid by him under any of the decrees reversed. 
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Shah Mukhun Lall, Gungadeen^ , 

• AND BOODlibo JES ] iPPdlo-ts,^ 
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t4th & isth 
l>6c., 1865, 


On appeal front the Court of the^fudicial 
* Commissioner of Oude. 

The appeal in this case was brought from a decree 
o( the Judicial Commissioner of Oudot which dis- 


♦ Present : — Members of the judicial Commiitie^^^The .Right 
Hpn. Lord Chelmsford, the Right Hon. Sir James William Colvile. 
and the Bight Hon. Sir Edward Vaughan Williams. 

Assessft/ yhe Right Hon, Sir Lawrence Peel. 


The Limi- 
tation of suits 
Act.No.XIV., 
of 1859, 
sec. X. cl 9. 
limits the 
right to re- 
cover money 

, lent or in- . j . 

teiesjt. to three ye§r8, from the time when the debt became due. un- 
less there is a written engagement to pay the money lent or interest. 
By section XXIV, o{ thaS AcL it is ^ provided that such Act 
should not tahe effect in non-Regulation Provinces, until it shall, be 
extended thereto by public notinration by the Governor-General in 
Council, and when extended, all suits within such Province whHh shall 
be pending at th^ date of such notific^tioci ^hall be instituted within 
the period of two years from the date thereof, shall be tried and deter- 
mined if the Act had not been passed. This Act was not ^extended 
, to the Evince of Oud^ until July, 1860. In a suit* brought in Janutta^^ 
1869. to recover a balance of money lent with kiterest, the last adva?ce 
of which was made more than thiee years before the commencement of 
the hult, it was held by the Courts in to opemte as a bar to the 

suit Upon appeal, such finding reversed, as it fell within the^ exception 
' Provided by that section, and was to be determined as if the ^ct had not 
been passed. ^ 

. letter written by a debtor In answer to d demand for payment of a 
i^bt andlntarest. hi which Ke ptOmised to pay the didif by Instalments. 

" Jg^tMPto.be let off, payment of interest. Is an amble acknj^edg- 
eht ^i^lon IV. of the limitation ^ suits Act. No. XIV.. d|' 
Psllii- the oa|e out of the operation of that • 
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' missed an appeal brought by the Appellants against 
;a decree of th,e Judge of the Civil, Court of Lucki$0«, 
by f whi ch decree^, in effect, be was nonsuited in an 
action instituted by the Appellants to> recover a balance 
of Rs. 11,278. 3a. op., for principaljand interest due 
from' the Respondint, Nawab Imtiazoad Dowlah, on 
j account of loans of njoney made to him through the 
other Respondent, Hajee Ali, ■ 

• These two decrees were based on th^ provisions of 
Act No. XIV. of 1859, entitled on "Act to provide 
for the .Limitation of suits," sec. I., cU. 9 and 10, 
wihch are as follows : — '’9. To suits brought to re- 
jcover money lent or interest, or for the l^reach of any 
cofftract, the period of three years from the time when 
the debt became due or . when the breach of contract 
• in respect of which the suit is brought first took place, 
unless there is a written engagement to pay the money 
* lent or interest, or a contract in writing signed by the 
party to be bound thereby or by his duly authorized, 
auent.” “ to. To suits' brought to recover money 
lent or interest, or for the breach 'of any contract in 
cases* in which there is a written engagement or con- 
tract, and in which such engagement or contract could 
have been re^stered by virtue bf any lau^ or regula- 
tion in force at the time and place of the' execution 
thereof, the period of three years from the time when , 
the* debt bbcam’e due or when the breach of contract 
in respect, of which the action is brought first took 
placet unless such engagement or contract shall have 
been registered within six qjonths from the date 

. therebf.’* ’ * ' 

r* ^Tfte same Act, in section IV„, provides for ajrevml 
■ ’ of the right to sue^ by an acknowledgment in wrUing, 
'as follows -A" If in respect of %ny legacy or debt, the 
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r ** 

person who, 4101 for *the law of limitation, wouM be 
■liable <to .pay the same shall ha've admitted fhat such 
debt or Je|facy, or any part thereof is due by »an 
acirftewledgmeai in writing signed by hiin> a new 
period of limHatfon*, according to the nature of the 
original, liability, shall be computed from the date nt 
such admission : Provided, that if' more than one « 
person be liable, none of them •shiW become charge- 
able by reason only of*a written acknowledgment 
-signed by another of them.” 

And section XXIV. provides, that the Act ** shall 
not talce effect in ^ any non- Regulation ..Province nntfl 
it shall haver, been extended thereto by public notifi- 
cation by the Governor-General in Council, and that 
whenever it shall be so rxtended, all soils within such 
fVovince -which shalt be pending at the date of such • 
notification, or shall be instituted within the period of ^ 
two y^rs from the date tliereof, shall be tried and ■ 
determined as if this Act had not been passed.” •• 

The debt was denied by the first Respondent, bat 
both decrees were fn favour of the Appellants on the 
merits, and they proceeded^, entirely on the provisions 
■of the above Act of Limitation -of suits, deciding, in 
effect, thafthe suit of these Appellants, to recover the 
debt was barred by effluxion of time ; and that there 
was not a soffldent acknowledgment^ to revive ^the 
right to sue. «. *' 

The facts of the ca^ were as follow's?^ „ . 

The first Appellant in, and previons to, t^e.year 
185s, carried on business at L»$eknow, in the Province 
ef Oude, as a Banker and Merchant, using the dai^s ■ 
of thevOther two Appellants,, bis sons, Qungade*^ and 
BoodhM Jee, as the name* of his*' firm. The first' 

, *. It * 

Respondent was also an, inhabitant of 
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:4nd he as well as his "ancestors before; him haJl 
pecuniary ticansactions with the Appellant. • Pre- 
vious ta the year 1852 he went to Culcxitta in 
attendance upon the King of Oude^ and there 
remained, leaving^^his wives and the greater number 
•of liis domestic servants behind him in his residence 
at Lucknow. 

On his departure from Oude^ the first Respon- 
'd^nt appointed the other Respondent, HajeeAliyhi^ 
Mockhter^ to manage during his absence his pecuniary 
•affairs \n* Lucknow i and in particular he was autho- 
rized to receive and] remit the first Respondent's 
» salary, pay for the maintenance of hi^ wives and 
seirvants, and for that p^jrpose to borrow money from 
the first Appellant Shah Mukhun Lalts firm, when 
required. 

It appeared that the allowance made by the first 
Respondent for the maintenance of his wi^es and 
servai^ts was at this time Rs. 500 par mensem^ arwl 
that the Appellant, Shah Mukhun Lally being de- 
sirous of reducing the amount, Vrote to •the^former 
asking for his sanction t9 make the monthly payment 
Rs. 150. 

To this communication the* first Respondent wrote 
a reply Jn a letter, bearing his seal/'and dated the 22nd 
^hahuKy HijraCj corresponding with the month 

of il/iry, *1855, 0.E., in which, after referring to this 
proposal^* hq stated, that he« was himself unable to 
makq^ a greater, reduction than to one-half the original 
sum— to Rs. 250 per nransam — as he considered 
♦hey would not be •* able to manage, their expenses on 
a sraaHer sum ; but at the same time \froie as 
loUows “ You and 'Mirza Hajee AH Beg ate at 
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-fiberty to make any reduction you can/'* and then 
added, “I* wish you will pay monthly whatever sum 
you fix upon.*^ The Appellant, SAaA Mukhun Lall^ 
acted updn thisc request, and, continued to make 
advances through ^her Respondent Hajee Alt* 

The Appellants subsequently delivered their account, 
to the first Respondent, through their. Gomashta^ at 
the same time demanding payment ; and he acknow- 
ledged the account by a Jetter written from Calcutta^ 
dated the 20th Suffur^ 1277 Hijree {September^ 1860). 
It was neither signed nor sealed, but boi;e on the 
envelope the following words*:— '‘To Shah Mukhun 
Lall from Imtialsood Dowlah Baha^oor^'' and in 
referring to the account received by him, he lamented 
the revolution in Oude as having ruined him, but 
mentioned his salary .as being still enjoyed by him, 
and then expressly engaged to payUhe debt due to the 
Appellant, Shah Mukhun LaiL 

It appeared tnat only two of the promised ihstal- 
fnents, in respect of the debt, were ever paid, and that 
these qmount only to the sum of Rs. 1,700, for which 
credit had been duly given in account. 

The Appellant, Shah Mukhun Lall, having been 
unable to o(3tain any durther payment, brought a suit 
in the Lucknow Civil Court, on the 13th January, 
i 862| at first in his own name alone, against the first 
Respondent as Defendant, to recover’ the, balance 
remaining due (after crediting the above payments), 
tviz*, Rs. 11,278. 3a. Op! The plaints stdted'' the prin- 
cipal facts before mentioned, and, amongst 6thers, 
the settlement of accounts, the balance theci struck, « 
and the ^amounts • subsequently advanced, and dby 
the plaint he charged that tlie mone3?s were received 
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•• • 
through the Hajeis Alh as the 6efendatft'9 agent, and 
that it was due from the latter, but remained un{^id,< 
notwithstanding repeated demands. 

A summons was served upon the first Respondent, 
who wrote a lette:i;Jto the Court, Seating his seal, in 
tvhich he acknowledged such service, but stated that 
he had been in Calcutta seven }rears, and represented 
that he had no occasion to borrow money from the 
Appellant, Shah Mukhtin* Lall, whose person he 
stated he did not even know. 

' On the *6th of June,^ 1862, proceedings were had 
by the Civil Judge of Lucknow, ^when the latlers 
■aad other documentary proofs of the Plaintiff were 
produced. An Order was then made by the Judge, 
to the effect, that the • Plaintiff should amend his 
plaint by adding tq the record the names of > i . two< 
sons (the Co-Appellants) ^as parties Plaintiffs, bec.i e 
the business had been carried on in their names, ana 
that the Respondent, Hajce Alt', should be made a 
Defendant, as the first Respondent bad transacted his. 
business through him. * * * 

TJie issues settled and * recorded by the Judge were 
as follows First, Limitation. Secondly, whether 
Hajee All bad the requisite powers from the Defendant 
to contcact debft ? Thirdly, whefHer the letters pro- 
duced by the. Plaintiff as those of the Detendant* 
were realty letteib by the Defendant, and whether 
they atnquntitd to an acknowledgment ot the present 
claiidi^ And, fourth, to what amount, principal and 
interest, ^fie Plaintiffs were entitled ? 

VThe Civil Judge also sent a father to the agent of 
the Governor-General with the King of Chtde, in 
Calcutta, enclosing written interrogatories to be put 
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and answered by the^^Defendant, the firat Respondent^ 
on ©ath ; and directing that his large seal, as well as 
his signature, should be attached to his answers wh^n 
taken’ down’ in * writing. The 'Judge ajso forwardeS 
with the intent>gdtpries the letter of the first 
Respondent, dated ihe 5th Ze/ty/in the year 
r272, corresponding with the Christian year 1855, 
and above particularly nnentioned in oyder that the 
same might be put before him and examined too. * 

A supplemental plaint was filed on the 16th of June, 
1862, in order to carry out the last-mentioned Order 
as to parties 5 and the Respondent Hfjree Ali^ was 
daly served ^with a summons as a Defendant in the . 
suit. • "" 


On the 29th of July^ i86i2, another proceeding in 
the suit was had and recorded^ by the Civil Judge, 1 
when the interrogatories, with the answers of the 

were filed. In these answers he denied that he , 
Jhad ever any money transactions with the PLaintifis, 
or that he ever permitted any one to have such trans- 
actions; end he staled that he never heard before of 
such transactions, but he ^admitted that the Respon- 
dent, Haj,ee AH, was his Karindah (agent), although 
he denied * that he e^er wrote “ to Sahjee,” or to the 
Appellant, SMh ’ Mukhun Lall, to advance money to 
I him on his account, and then swore that he was .nQt 
aware that money was so advanced,* and thUt nothing; 
was due to Plaintiffs .for either princigal.er]|,interest. 
To an interrogatory, asking whether the lagt-men- 
tioned letter (at the time of his examination shown to^ 
him) was his lettdr bearing hi& seal, he answeredl^s - 
lollowa:— “ The seal is mine, but not the Ie*tter, 
Hej/ee Alt, my Karindah, had the* charge of. my " 
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seal when I was in LucknoWt but .when I camb 
to Calcutta I brought my seal ^with me. I ^gave 
ayay same blank pieces of paper impressed with my ^ 
seal to be used when required. The sigA ^ Sawd ^ 
attached to the end of the I'etter |is my signature/' 

• Tllb Respondent,* Aliy was examined as a 

witness. He proved the payment of the moneys 
through himself, the execution of his Mooktear^ 

' namahy and the authentioity of several of the letters 
and documents above-mentioned, of the first Re- 
-spondept*; and as to the last-mentioned letter, denied 
by the latter as aforesaid, be said it is Defendant's, 
and was given (to Plaintiffs) thrbugh himself, and 
ttiat he had received it^ through the Nawab's friend, 
Fuzul Alu He also produced and proved two addi- 
tional* letters addressed to himself, and bearing the 
first Respondent's signature. 

Among the letters ptit in evidence were the follow- 
ing :V-Translation of a letter (B) to the address pf 
Sahjee in these term's : — Dear Sir, — After compli- 
ments, I beg to inform you that I have recejved the 
account through your Gomashtay Lalla Shah Soon- 
der, and become acquafnted with jits contents. But, , 
dear Sahiee ! it is known lo to worldihow we have 
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been ruined ; |Lnd you also are, .well aware of my 

circumstances, that no private property has been left 
* * • * 
to me, .and I ^m obliged, to manage my expenses 

(out, of my salary which is allowed to me ) the best 

way 1 can. 

friendly intercourse and money transactions 
have tfeen' carried on between, you and me for a long • 
time, .and there never took place 'kny disagreement of 
any kind, and eveq now, please God, no difference 
will arise.* I am every ^ way willing to pay’ off your 
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money, and Ivive no objection on that head. But P 
wish^ you will und^r present circumstances, receive 
, from me the principal due to you by instalments^,'^ 
my means do not enable me to, pay you the interest^ 
and I will not b^ able 'to pay it. I have no hesitation 
or objection to, pay you the princil)al sum. I sfiaU 
suffer inconvenience, but, please jGod, I will pay you 
your debt by instalments ; but I certainly demur to 
pay the- interest, because Ido not know how to pay it* 
Under such circumstances, it becomes you also to 
give up your claim to interest, because yOu-and I 
having been on friendly terms for a Ipng time, it is 
nothing but proper that you should show me such 
consideration. After the revolution that has taken 
place in our affairs, may God enable me to pay off 
your principal debt ! ,I will consider myself very 
fortunate, and thank God if succeed in liquidating it. 

** D, 2(}th Suffur^ 1277 Hijree. 

h* Postscript. — Having stated above that I am seady 
to pay you by intalments, I take this opportunity ’to 
let youeknaw that I'can (arrange to liquidate your 
debt by monthly instalments of Rs. 200 each, to be 
■ paicl to you, please God, monthly, through your agent, 
when I receive my allowknce from the British Govern- 
ment." ' ‘ ® ^ 

, Translation of a letter (D.) to the a,ddress Shah . 
Mukhun Lall \ — "Dear — After • compliAents, I 

beg to inform you that . before this I wrote^ to you 
that I could pay the principal by instalments, ^ but 
that you would excuse me for the interest, but you 
have not yet sent trie any satisfactory answer.^ 
1 therefore write to you again that a friendly com- 
munication and money dealings have enlisted between 
you and me for a tong time, , and that no disagree-* 
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t 

ment ever Hrose, nor did I make any ^ objection lA 
my dealings with you. I did whatever you told^me. 
But my objection to pay you the interest now arises 
fpom my being involved in ruined» circulnstances, 
which is, known to the world, and |ven you yourself 
are well aware tlTSt I have been robbed of all the 
private property I had, and that nothing') is left to 
me. My salary was stopped for a long time ; but 
as it is now allowed, I ready to pay off your 
principal without any hesitation, although I shall 
suffer much inconvenience even by paying your prin- 
cipal, because God knows how I manage my expenses 
in so small a sum. Hence, undeAr the present state 
ofc affairs, when times have been so much changed, 
it is nothing but proper that you should have a regard 
« to the friendly intercourse which was subsisted for a 
long time between ’you and me, and not demand the 
interest. You should show me some eonsideraiion, 
and deceive the principal due to you by instalments. 
Pray do not withhold your kindness in this raspect, 
and under present circumstances consider, it booty 
if you have your principal debt liquidated. I am 
unable to pay the interest, and can by no means pay 
it. Otherwise I would have «made no objection to 
discharge the it^terest, and would, •have paid it. You 
should send me an early answer/' 

Translation of ,a letter (F.) to the address of 
Shahjee Dear Sir,— I wrote to you frequently 
askiog you fo return me the whole of my bonds, and 
to have one drawn in lieu jof them ; that I can pay 
you •intefest at the .rate of 8 annas percent.; that 
youf'shoald make up your^ account *and have ope bond 
executed for the aggregate .sum, and that you should 
receive payinent from njc by monthly instalments of 
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fts. 2oa, each, and told the same to your agent ; 
but am surprisecl to find that neither ^ou have 
written to me anything cm the subject up to this time, 
nor has your agent given me any answer. 

I* I am, therefor^, under the necessity of writing to 
you again, an4 request you will sfend all my papers, 
consisting of /bonds, etc, which, you have in ^'^our 
possession, to your agent here, who may return them 
to me and have one bou'f executed in lieu of all of' 

f 

them. I also wish that your agent may be allowed 

to received from me the instalments of Rs. 200 a month 

promised by me, which I am* ready to^ pay. Please 

send me, without *any hesitation, an immediate and 
« 

complete reply as soon as you receive this letter/* 

By the decree of the Civil Judge at Lucknow 
(Mr. E, G. Fraser), the suit was dismissed. His 
judgment, dated the 29th of July, 1862, was as 
follows That the Defendknt was largely indebted 

to Plaintiff, through his old Karindah, Hajee^ A/i, 
there can be no doubt, and there is much perjury on 
that scpre jin the Defendant’s deposition taken by 
commission in Calcutta* But therein he makes’ im- 

C 

portant admissions, such as that Hajee AH was really 
his Karindh, had his ^seal, and moreover used to be 
entrusted with carte blanche, bearing impressions of 
Jhe seal made by Defendant. In different papers^, 
bearing his acknowledged seal, he 1 alluded* to the 
debt ; in one he authorizes Hajee AH to treat with 
Plaintiff for advances, and proposes that 5^4,00© be 
paid to him, and in one^ he binds himself to Hajee 
Ali^ his factor, to liquidate ail Plaintiff's claim. 
this is sufficient to prove the, JaUity of the NawaFs 
deposition on oath. But none of the* papers alluded 
to constitute a written acka^wledgment, such as will 
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l>ar limitation, being all much ebove three^ years old. 
The letters B. and F, alleged to^ be from Defendant, 
a^d sent from Calcutta^ are written within the term 
of three years, but they prove nothing; neither of 
them contains seal mark to prevef that they carpe 
irolh Defendant f indeed, do not menjtion his name. 
A cover of one is Referred to, to show that one ot 
these letters was covered by it. But it merely men- 
•tionjs Defendant; is evidently not in his hand, and 
there is nothing to connect him with it. We can go 
jjjto no^ inferences in such a matter, or, Instead of 
inferring -that he causdd the unsigned and unsealed 
letter to be sent, we might infer that^ Plaintiff had 
get his own Calcutta agent to send it by . way of 
supplying what would be inferred evidence. Bearing 
on this point, I would remark that it is alleged that 
Plaintiff held a Bond which is said to have been lost; 
but a mem.- K, certifying to the fact that such* a Bond 
was *^iven, is produced by Plaintiff, as written hy 
jFJajee Ali^ on the same day as the missing Bond, 
such a cerificate, given in addition to a. Bond, and 
saved while the Bond is lost, is a curious substitution 
for*a Bond* It professes to be a mere mem. unv^it- 
nessed, and isigned by the agent. This, at the best, 
cannot have th^ same weight as.iif a formal Bond, 
signed *by the Defendant, had been produced. Bu^ 
even suck a Bopd produced, unless duly witnessed, 
would-be out of date, because even to it only a three 
year's rdn would be allowed. The mem. in question 
is marked K, and states that all previous vouchers 
weie .tb^n reduced ,to a single Bond, the one lost. 
!Aow, there was admittedly no 'othbr Bond ^executed 
by Defendant, or on hi^ account, and under bis seal, 
after that dite. Yet the jetter^'F., with its envelope, 
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^oft which reU«s to save limitation, proposes 

that |ll previous Bonds be reduced to a single one. 

, This had already been done, ii K- be authentic ai^d 
true; and fn this case the letter F. 'is open to suspicion* 
of t)eing a mere rfanceuvre to support the plaint, or 
if it really came.from Defendant, theit the story of K., 
and the missing Bond, would seerp to be apocryphal. 
Either way, it shows how improper it would be to 
rest on such papers as Plaintiff relies on to cure the 
legal defect of this case. As I can find no sufficient 
ground to recognize any part of Plaintiff's claim 
as taken out of the Act of Limitation, the several 
transactions being of older date than three years, and 
unsupported by any Bond,, and without any such 
voucher or .written admission as would give the case 
the benefit of a six years^ term of cognizance,*! feel 
obliged to dismiss the suit, with costs.’’ 

The Appellants appealed lo the Judicial Commis- 
sioner of Oude, / 

The hearing of the appeal took place on the 26th 
of Marfh^ ,1863, before Mt. G, Couper, the Judi- 
cial Commissioner, when by a decree of that date 
he'' dismissed the appeal, delivering the following 
judgment: — V The question to be decided in this case 
is simply whether « the Appellant hpld any reliable 
^ond ^binding on the Respondents of later date than 
three years. The only two notes v^hich fail within 
the period are B. and F. The original letter ^A.^ con- 
tains no promise to pay ; B. is unsigned and ufisealpd, 
and it is obvious that it will never do to admit such a 
document in evidence^ against the .alleged* writer, ^ F, 
too, is pot sealed; but the Judge is mistaken in 
saying that it does not even ipentiont the NawaVs 
name. At all events, there is his name itow on the 
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ROle. r perceive, moreover, thlit the J<idge says that 
the Bond K.* states that all previous vouchers, were 
t|jen reduced to a single Bond — the lost one. I can- 
hot find any statement in K. All* that is said in 
K. is, that on a'^eertain day acccmnt/^ were struck, and 
*a ffalaiice of Rs. *7,003 appeared against Nawab Imtia- 
sood Dowlah. The \yitness, Hajee Alt\ however, states 
that all the sums due to the Plaintiff are included in 
‘ one. Bond up to the date of ist Shaban^ 1273 ; and 
that is sufficient to support the Judge ^s argument that 
¥: is prphably not genuine, seeing that it prefers the- 
same request— tha£ all former Bonds be brought 
in, and a new one executed. Before^ me, the Ap- 
pellants^ Vakeel pleaded that the period of limitation 
should be calculated from the date of the payment of 
the last instalment of the debt, which, according to 
his account books, fook place on the i 4 th of June^ 
1859; but a period df limitation cannot^ now be 
renewed by a payment, unless it be made at a time 
specifically conditioned. The Appellants must take 
the consequences of not having « had reco,urse, to the 
ordinary legal precautions for the protection of their 
interests. It is impossible to admit his claim on Hhe 
strength of unsealed and unsigned papens, or on the 
entry of the pa^ymentoi an instalment in his account 
books, and the appeal therefore, must be dismissed." 

The p^^sent appeal was from this decree. 

The Attor/iey-General (Sir /?, Palmer^ Q-C-), and 

>,Jdr. Leith^ for the Appellant s. 

Firstly .tiuere has been a miscarriage of justice. 
The judicial Commissioners in the pourt below were 
entirely wrong in supposing that the Limitatioh of suits 
Act. No. of i(?59, applied at all to the case. 
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The last sectiqn. of that Act expressly provides^ that 
it is^not to take effect in a non^Regulation Province 
like Oude^ until> first, a notification has been isst^ed 
by tbe ^Governor-General entrusting its operations^ 
to such non-Regiylation Province, and secondly, when 
so extended, it^ further provides, that all suits wiihin 
such Province which should be pending at the date of 
the notification, or should have been instituted within 
a period of two years after the date thereof, sliould 
be tried as if the Act had not been passed. Here 
the suit was instituted in January ^ i86a> therefore 
it fails within the exception provided by the Act, and 
the question of limitation must be governed by the 
law as it existed before the passing of that Act. This 
construction with respect to the question of limitation 
was so decided by this Tribunal in Saligram vr Mirza 
Azim Alt Beg (^ ), upon the operation of the Circular 
Order, No. 104, of i860, issued by the Judicial Com- 
missioners of Oude^ which introduced the rule of 
tliree years' Hmitation to simple interest debts and six 
years to registered Qonds. 

Secondly, even if the limitation of three years 
by the Circular Order, No. 104, of i860, applied, 
the case wa^ taken out of operation of the rule. There 
has beeii a revival of the right to sue. ^The Respondent,, 
Nawab Imtiazood Dowlah^ the debtor, by an acknow- 
ledgment in writing, in the letter F. signed tby him, as 
required by sec. 4 of Act No. XIV., of 1859) admitted 
that the debt for which tfie suit was brought Was due. 
Therefore, the period* of limitation of three year#, com- 
puted from such adnyssion, had nqt expired wheni the 
suit was commenced. • In that letter he distinctly reedg- 
nizes the debt, and he promises jko pay it by instalments 
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of Rs. 200 a month, and so again in the jetters B. and 
D. he acknowledges the debt. The case falls within 
thjs rule laid down by Baron Parke in Tippets v. 
Heane (a)^ that in order to take a«case out of the 
Statute of Limitjjtjons by a past payment, it must 
.appear that the payment was made on account of a 
debt for which the action was brought, and that it 
was made as a part payment of a greater debt, which 
^ wa§ the case here. 

t 

Lastly, We were debarred from giving evidence to 
^Fove tliesie letters. The lower Court appears to have 
thought that letter F. * should have had the seal of 
the first Respondent, and he stopped the case. The 
appeal Court, under section 55 of the Code, could 
have called for further evidence. Upon all principles 
of justice the case ought to be remitted to the Court 
below to admit further evidence. 

• Mr. Roltf Q. C., Mr.^ T /?. Archibald) for the 

]^rst Respondent. 

The real points are, 'first, upon the genuineness of 
Ihe three letters B. D. and F. •put in evidence, and 
secondly, if they are genuine, whether there is any 
actnowledgment to take tlie case out of the operation 
of the* rule of limitation o^ suits, urvder Act No. 
XIV., of 1859, Of by the Punjab .Code, introduced by 
the Circular Order, No. 104, of i860. 

• * i I . • 

First, •there i§ not sufficient evidence to prove that 
Naviab Imtiazood Dowlah was ever liable at all in 
respect’ of*the claim in question, but even if the 
debt* was proved, the right to recover was barred by 
AotNo.O’XfV,, of ,1859, for the Limitation of suits, 

as held by the Court below. • * 

» » 

'(a) I Crom. Mee. & Ros, 353. 
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Secondly, t^e objecUon of the Appellants* Counsel 
urged here for the first time tha* the case is taken out 
of the operation of tiat Act, by an acknowledgment^in 
wrRing the Nawab^ as provided'by sec. 4 of Act Nd". 
XJV. of 1859, d^innot now be entertained. ' It should 
have been pleaded. Here, however,* the letters reTied 
on were not proved to be in the NawaVs hand writing, 
nor do they, if proved, make a sufficient acknowledg- 
ment of I he debt to take it put of the Act, by analogy to 
the English cases on the Statute of Limitations. Lord 
Tenterden*s Act, 9th Geo. IV., c. 14, sec., i, requires 
an ** acknowledgment in writing to take the case 
out of the Statutd of Limitations 21 Jac. L, c. 16. 
In this case the same construction should be put 
on the word admission in the fourth section f 
the Limitation of suits -Act as acknowledgment 
in the English Statute. The admission there 
mentioncid must show an inverence to pay on request. 
That principle is correctly laid down in Teniier v. 
^mart (a). The case of Hart v. Prendergast (i), is 
similar to the present. There a letter in answer 
to an application for .the payment of a debt was in 
these words, will not fail to meet Mr. H, on fair 
terms, and .have now <0 hope that before perhaps a 
week from this date I shall have it in my power to 
pay him, at all events, a portion of the debt, when we 
shall settle about the liquidation of the balance tfut 
the Court held that it was not sufficient to defeat a 
plea of the Statute of Limitations. ** 

If the Appellants felt aggrieved by the refusal to 
hear further evidence,, they should have appealed fa-ooi 
such refusal, and*nofe now at the last moment raiW 
such an objection. 

, (<j) 6 Bar. & Cr, 603. 


{h) 14 Mee. & W'els. 741. 
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Judgment was delivered by • • , 

* » < 

^The Right Hon. Lord CHELMSFORD. 

♦ ^ 

The printed c^s both of the /Appellant and 
‘ Respondent assume that the questiqn upon the 
appeal is to be governed by the new law of limitation 
in the Act, No. XIV. of 1859. But the last section 
of that Act provides that the Act “ shall not take 
effect in any non- Regulation Province (to which class 
Oude belongs) until it shall be extended thereto 
by public notification by the Governor-General in 
Council, and tfiat whenever it shall be so extended, 
• alUsuits within such Province which shall be pending 
at the date of such notification, or shall be instituted 
, within the period of two years from the date thereof, 
shall be tried and determined as if this Act had 
*not been passed.** In thd recent case from* 0 «rf^, 
Saligrhjn v. Mirza Azim AH Beg^ (10 Moore's Ind,^ 
App. Cases, ii4,)it appeared that the Act, No. XIV. 
of 1859, was extended to Oude till Jiilyy ,i86o. 
As this suit was commenced on the 13th January y 
1862^, it falls within the * exception, and must bfe 
determined as if the Act had not been passed. 

In the case just ^ referred to, in which the question 
arose wKat law of limitation was to be applied, it ap- 
peared thaA since the annexation of the Province of 
Oude various rirles of limitation had prevailed. That 
in 1857, Suits* of the nature of* the present one were 
subject^ to a limitation of six jrears, and to the general 
provi«ions*of the Puttjab Code. TJiat in Marchy 1859, 
these rules had been modified by aP Circular^ Order, 

» No. 51, which thad fifterwatds been repealed by 
another Circular OVder, No. 104, dated the 4th Julyy 
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7860. An^ their Lordships held that the case before 
thenj was to be governed by the last-mentioned Order, 
Upon the authority of that decision it appears that 
this case *must fall within the loth of the rules then 
piy>inu 1 gated un\ler' that Order. This declares the 
period of limita^tion to be three ybars **\n all suits 
for money lent for no definite period 'or for interest 
thereon, unless there is a written engagement, and 
where Registry offices existed at the time syich. en- 
gagement was registered and signed by the party to 
be bound thereby, or by his duly authorized agent.*' ^ 
The rules which were promulgated under this 
Circular Or 4 er were modifications of the Punjab 
Code which previously existed, and, therefore, it mUy 
be necessary in this case to resort to that Code for 
the purpose of determining the time from which the 
period of limitation is to be calculated, or the cir- 
cumstan'pes which will take'*a particular case out of 
t,he operation of the limitation. Having ascertained 
the law to be applied to this case, we proceed to 
consider the question to be decided. 

The suit was instituted by the Appellant, carrying 
on business as a Merchant at Lucknow,, to recover a 
balance of (Rs. 1 i.aySf 3a. op., principal moneys and 
interest alleged to be due from the first named 
Respondent, on account of advances made to him 
for the maintenance of his family, through 'his agent, 
the other Respondent, Hojee Alt, ' , , 

The Plaint was filed on the 13th of January^ 1862, 
and the last advance w^s in 1858, consequently more 
than three years before the commencement of the 
buit, t ^ 

Iss,ues were settled by the Judge, the first of them 
being limitation, and the c^|e was ultimately decided 
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upon the question, whether the Plainjtiff^had given 
sufficient evidence of an admission of the debt t)y the 
l^espondent to prevent the application of the period , 
\>f limitation to his claim. ^ 

In order to pj^Qve such an adn]/lssion, the Plaintiff 
. prT)duced three letters marked respectively B, D, and 
F. I-etter B, appearing by its own date, and the other 
two letters by the post-marks upon their envelopes, to 
• haye been written in the year i860; The letter F* 
purports to be signed by the Nawabt but has no seal. 
The othar two letters have neither signature nor seal, 
but the envelope of •/?. appears to have been “ dis* 
patched by Imtiazood Dowlah Bahadoor from Khiz* 
airpoor in Calcutta^ Letter F. is stated to have been 
filed with the plaint, but no attempt was made to 
prove * that it was signed by the Nawab. No other 
evidence was giveh of the letters B. and />., except 
by Hajee Aliy who was* called by the Plaititiff, and 
said jB. came to the Plaintiff, not through me, D, 
ditto.” This was perhaps scarcely sufficient to adnlit 
them to proof, but the Judge re^:eived them, a^nd then 
the. question arose whether being admitted they 
did not carry with theih internal evidence of their 
genuineness. There can be no doubt, tlyit when the 
Nawab left Lucknow his family remained behind, and 
would 'require to be maintained during his absence* 
*Bajee was apjjointed his Agent by a Mokhtarnamuh 
sealed with his seal, in which it is contemplated that 
money "woutd be borrowed frem the Appellant’s firm, 
and Viajee AH besides this authority was armed with 
blank ptecek of pqper impressed with the Nawab^s 
sbal, to be used when required. 4t is not pretended 
that the family were^ maintained out of the funds of 
the Nawaby and no other source of supply was ever 
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'iiif>gested except thafe which was derived from th^e 
Appellant. -Under these >circunistances the debt to 
the Appellant was incurred. His claim is for .nothing 
else than' advances made to meet the wants of tJie 
NawaVs family, t^with 4nterest upon these advances. 
The! Nawab was examined upon interrogatories. •He 
denied all knowledge of the Appellant. Asserted 
that be never had himself, nor permitted any one to 
have, any money transactions with him. That he 
was not aware that money had been advanced by tHe 
Appellant, and that nothing was due to him for prin- 
cipal or interest. It is impossible not to agree with 
the observations the Civil Judge {«) upon these 
answer of the Nawab. “That defendant w^s 
largely indebted to Plaintiff through his old Karin^ 
dahf Hajee Alh there can be no doubt, and there is 
much perjury on that score in tlfe Defendant’s depo- 
sition.” • «* 

But ttie Respondent was indebted to the Appel- 
lant through his agent, is it* at all credible that he 
should^ have been ig;norant of the fact, and that know- 
ing that his own funds had not been applied tq the 
niuintenance of his family," he should never have had 
the curiosity to inquire from what source the supplies 
were drawn? It is clear that he must have known 

« Q 

that he was indebted to the Appellant for th(! means 

of support of lii-^ family, and it is most improbable* 

that when the debt bad grown to a large amount, and 

his own affairs had suffered considerably Worn the 

annexation of the province of Oude, no comm&nica> 

tion should have tajken 'place between him* and. his 

creditor. Assuming the probabilify, in this state •(H 

things, that something woulif have passed between 
♦ , 

(fl) Ante, * 
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•* % 
t&em, it will be found that the letters hi (Question are 
precisely thosfe which' might have'*been expected to be 
written under the circumstances. They are in the 
following, terms-; [His Lordship read the letters' 
i?., Z?., and F\y ante, pp. 369— 37'i*> a/d proceeded.] • 
Assuming, then, the genuineness of • these letters to^ 
be thus established, ithe question arises whether they 
contain a sufikient admission of the debt to prevent 
't^e ■ application of the perrod of limitation to the Ap- 
pellant’s suit As- the Judges below seemed to regard' 
J%e letter* as probably nol? genuine, and some sus- 
picion may r^st upon it, it will be better to^confine 
the consideration of this question to the, letters B and' 
D. Their Lordships entertain no doubt that if the 
question were to be tried' by the rules of English Jaw 
before* Lord Tenterden's Act, these letter^S' offering 
to pay the principal money by instalments, and pray- 
ing to be excused from *the payment of the jnterest, 
wouldtbe an ample acknowledgment to take the cas/e 
out of the Statute of limitations, and they are not 
aware of anything in the Punjcd> Code which would 
lead to a different construction. The Judges in the 
Courts below dealt with the questions^ rather sum- 
marily, and disposed of the caSe without affording the 
Appellant an opportunity of supplying any deficiency 
yliich they found in his proof. But if they pro-, 
ceeded upon the *Act for the limitations of suits, No. 
XIV. pf J^Sg/and both the ^Civil Judge and the Ju- 
dicial Commissioner thought that letter F. was out of 
the question, their- conclusion^ was right, because letters^ 
B. Sind t). being without signature, there was no 
aclPnowIedgment in writing sigrfed by the party to be 
charged. But that Act not being applicable, and. an 
admission ol the debt b^ing all .that was requisite to^ 
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save the limitation, ev%n if letter P. were put aside, 
the letters B. and D. being before the Judges, they 
ought to have considered them and determiner) 
whether they vr^re sufficient to prevent the Plaintill’s* 
remedy being baVred. To this consideration their 
minds were neyer applied, and 'in dealing with ' 
another point which arose in the case, there seems to 
have been a miscarriage. It was proved by Hajee 
Alt that the Nawab’s brother Hadte Alt Khan, paid 
the Appellant Rs. 1,700, in two sums, after he became 
agent. The Civil judge appears to have* entirely 
overlooked this fact. But the ‘Judicial Commissioner, 
dealing with jthe argument that the period of limita- 
tion should be calculated frpm the last of these pay- 
ments, which was made on the i4lh of July, 1859, 
observed {fl) that “a period of limitation canndt now 
be renewed by a payment unless ft be made at a time 
specificafjy conditioned." It Ms difficult to understand 
tQ what Code the Judicial Commissioner was refprring^ 
when he made this observation. In the Act, No. 
XlV. of 1859, there »seems to be no provision giving 
effect to a payment on account, or partial satisfactimi. 
Tlie Punjab Code, Part 11 , section 1, clause 6, limits 
suits to a certain time^after the cause of action shall 
have arisen, unless, (amongst other things) the com- 
plainant has " obtained an admission or partial satis-, 
factions of his demand from the opposite party." 

But from clause 7 it appears, that It is not, every 
part payment which will amount to " a partial satis- 
faction of demand" within the meaning of the* rule. 
It must be a payment according to a regular’and con- 
tinuous tCouise of *de&ling, “something tantamount to 
a,run,ning account. It was this qualification which 
{a) Ante^375< * • 
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the Judicial Commissioner probably had^in his mind* 
ivhen he made »the observation ; but if he meant to 
apgly this Code, and had turned to the words of it, he 
pibbably would have thought that the payments made 
by the Defendant's. ^agent upon ai\ account, continued 
monthly for several months, ought to be regarded as 
tantamount (at leas^t) to running account, if not 
itself correctly described as a running account. 

* The case has not been ^properly dealt with, nor 
fully and sufficiently considered in the Courts below, 
in their Lordships’ opinion, it ought to be sub- 
mitted to further and* more careful investigation. 
They will, therefore) recommend ts Her Majesty that 
the decrees be reversed, and the cases remitted to 
the Court below for trial of the issues between the 
parties; 
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Respondent!*^' 


On appeal ft om the High Court at Maflras^ 

*■ « 

*4th*asc' The appeal in ^his case was brought by Kamala 

1865. Naicken, the < Zemindar of Ammaya Naickanur, tljie 

A-ithTiessee Defendant in a suit instituted by the Respondent 

tor a term of affainst him ip the Civil Court of Madura ‘ which. 
^■Ztmindary, “ 

brought a suit sought relief in the nature of aii injunction 
A.‘thrfeMor, to prevent the Appellant, ^as lessor, from inter- 
intertfcrlng^ fering with the possession and enjoyment of. the 
with his pos. 

session, which •Present Members of the judicial Committee, —The Right Hon. 

Lord Chelmsford, the Riglft Hon. the Lord Justice Knight Bruce, 
granted to the Right Hon. the Lord Justice Turner, the Right Hon. Sir James 

him ^ S.in ^viiUam Col vile, and the Right Hon/ Sir Edward Vaughan Willia’ois^ 
consideration ‘ . o 

of certain Assessor : —The Right Hon. Sir Lawrence Feel; 

pecuniary * c '' 

advances made by him to B, The relief sought was in effect an injunction 
to restrain B, from collecting the revenue of the Zemindary» The'*defence 
set up by B, in his answer was, in substance, that the lease was an 
executory contract, and, being without consideration, could n6t be 
enforced ; and was moreover void for maintenance, by reason of> a subse- ^ 
qhent agreement for the advance of a sum of money to cahry on a suit, ; 
which agreement had not been carried out. The Judge of the Civil Co^irt < 
adopted this view, and held the lease void. The High Court of Madras on 
api^l' treated the case as a suit for specific performance, and, decreed 
execution of the lease. JJpon appeal the Judicial Committee sustained 
the decree ^ as to possession under the lease ; but as it appeared from tfhe • 
evidenoe questionabls, ivbether the transadtfon in respect of the lease did 
not really operate onl y as a loan, and 'as a right to redeem might exist, 
theafBnnanoe was made with a declaration, that it was f^o be without pre- 
judice tu. the claim {if any) of a. to which he might be ^sntitlcd, mnd to 
hihir Question which might be raised as to the amount actually advancml 



ON APPEAL FROM THE EAST INDIES , 38?* 

* ) 

{H'dRts of ihit Zemindary^ The Respondent claimed^ 

under a • lease^ dated the 17th of Septemder^ *851, Kam^^ 

of the Zemindary for the terni of ten years. Naicksn 

Bgr’ the decree of the Civil Court, Mr. Cottofti the Pitch*- 

Civil Judge, held, first, that the ^ease had been ChbttvI 

cancelled by a sifbsequeut agreement executed by 

the Respondent on the 25th of November^ 1851, 

and secondly, that as the transaction, as between 

the Appellant and Respondent, was, in his opinion, 

•of®the nature of maintenance and savonred of cham- 
pejrtj, the lease was not a legal or valid instrument, 
tnS provrsions of which .could be enforced either in 
law or equity. '^Upon appeal this decree was reversed 
byjthe High Court at Madras (consisting of the Chief 
Justice, 5 ir Colley Harmart Scotland^ and Mr. Justice 
Strangely and by that Court's decree it was declare d, 
that the Respondent^ was entitled to specific perform- 
ance of the lease and to tlje possession and enji^oyment 
of iht^Zemindary^ under the terms of the lease. The 
presenl appeal was from, this decree. • 

Th^ case of the Appellant was, that as tfae*agreement 
of the 2Sth November y *851, was proved, and the 
Respondent having failed to pay the money therein 
mentioned, the lease under the circymstances became 
forfeited* and void; and, therefore/that the decree of 
the' High ^ourf was unjust in decreeing specific per-* 
formance of the lease. On the other hand, the Respon- 
dent insisted that the lease was^valid and the agreement 
a fabricated document, and submitted, that the objec- 
tiori% of champerty ^and maihtenance, even if raised 
npb$k the pleadings, Were not sustainable. 

The substance^ of the 'l)leadings and evidence appear 
sufficiently their Lordships’ Judgment. ' 
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. « 

The |Attorney-G9neral "(Sir R. Palmer^ Q; C.,) 

, Mr. W. H. MehUi, and Mr, y,‘ D. Mayne, 
for the Appellant ; and ^ 

' » • • 

Sir Hugk Cairns, Q. C., and Mr. W. W. Macke- 
son, for tne Respondent. « ' . 


aist Dec, Their Lordships’ judgment was* pronounced by 
The Right Hon. Lord CHELMSFORD. 

4 , 

The original suit out of which this Appeal 
arises was instituted in the Civil Coqrt by the 
Respondent ; for the purpose ^ of obtaining undisturbed 
possession of a lease of the ZemtnSary granted to 
him by the Appellant^ the Zemindar^ ; • 

The lease, which is dated the syth of September^ 
1851, recites that the Appellant had leased out to the^ 
Respondent the whole of the 2 !^mindary for a period 
of tene years from Fusli^ \? 6 ^ (answering to the year ' 
1857, &.D.}f and had fixed the amount of lease at 
'Rs, 19,000 per annum. It then directs that out of 
the Rs. 19, 000 the , lessee should pay the pesh kist of 
the Zemindary^ at Rs. 13,961. 8a. 6p., and c.ertain * 
ether expenses, amounting*' in the whole to Rs. 167469. 
8a. 6p.,'and that out of the amount to be realized 
during the ten years at Rs. 2,530, ya. 6p., after de- 
ducting the Rs. 16,469. 8a. 6p., Rs. 3,000, v^hich the 
lessor states I have up to this day *borr/>wed ffdm 
you under the Bonds executed to you. by me and its 
interest, should be patd (for this is cleavly "^wliat was 
intended, although the sentence is not complete) ; 
and it then proceeds thus: that if I ban<i affocd to 
pay the same before, the lease of the Zemindary shall 
take effect io Fusli, 1267, *you shjould rweive the . 
pjriohipal and interest ; that I should also pay the 
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$aid amount if demanded by *yoti ; tlfat «even if th« 
said debt may be thus dischargodi still you v^ould, 
ii^thout any objection whatever^ enjoy the lease of the 
iaid Zemindary for the said ten years/in consideration 
of the assistance;. .you have done to me ; that as you 
have at my request agreed to lend me Rs. i8,000| in 
order to discharge 4ny debts, and you should, after 
getting possession of the said Zemindary, lend me 
Rs- • 5,000, in Fusli, 1267,^ Rs. 5000, in the following 
Fusli, and Rs. tbe next following Fnsli ; 

dSSA should credit for these sums, and the said sum of 
Rs. 3,000 (ir\ the event of it not being paid before 
the lease takes effect), the aforesaid .annual residue 
IFb. 2,530. 7a. 6p. ; that in the event of my not 
requiring the said loan, you should deduct the said 
sum of Rs. 3,000 ^^and its interest from the amount 
tb be realiaed by you for the debt at Rs. 2,530 per 
annum, and pay me the remaifsder annually^’^ The 
Appellant, on the same day, executed two Bonds to 
the Respondent, one lor Rs. 2,000 and the other for 
Rs. I, 00. The Bond for Rs. 2,5oo is in these 'terms, 
*^To* meet the cost of suit now instituted by me, and 
the* demands of Ramakrishna Setti by means of pre*^ 
cept, &c., 1 .have up to this dalie borrowed of you the 
sum of Rs. 2.000. For this sum of* Rs. 2,000 and the 
interest thereon, at l per cent, per mensem, I have, 
rented out to youi my Zemindary for a term of 
ten yei^Ts^ from Fusli, 1267, ^and executed a lease 
specifying the amount of the rent to be Rs. 2,530. 
7a* 6p. per year; therefore^ you should credit this 
rent* amount towards the principtil and interest in 
quettion^ If you requirp the said principal land in- 
terest before the said- Ztmindary is put in jour 
-possession ui FusU, 1267,1 shall pay them, and ( 
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Iff ^ 

shall also, discharge Che said debt if I could get 
coii^ Ahhough tl^e debt may be discharged as 
aforesaid^ yet there is no objectioUi whatever Jn 
your enjoying the lease , of the, said Zemindar)^^ 
u(kder the term^ of the lease, for a term of ten 
years liOm Fusli^ ^1267." The Bdnd (or Rs. i^ooe 
recites the execution of the bcjnd for ICs. 2,000, and 
in all other respects TS exactly similar. In addition to 
these securities the Appellant on the same day. (thd 
17th of September^ *851), issued an order to the in- 
habitants of the villages in his Zemindwry^ recitipr^ 
the lease to the Respondent from to Fusli 

1276, directing tlfein “to continue to pay during the 
said Fudx to the said Setjiar (the Respondent), br ‘ 
his agents, all sorts of revenue, and place themselves 
under his orders.^ 

Upon the arrival of the term at which the Respon* 
dent became entitled under*the lease to the possession 
of the revenue of the Zemindary^ he sent th^*above 
order of the Appellant to the inhabitants of the 
villages, but found*tliat the Appellant had issued a 
counter order, directing them to send to himself the 
cLllectioi.s and accounts. * * 

The Re^ondent thereupon instituted his suit in 
the Civil Court ©f Madura^ praying for a decree 

^adjudging the Defendant not to interfere with and 
prevent his enjoyment of all the • incomes of the 

Zemin dary, * . , 

♦ * # •- 

The Plaintiff in his plaint recites that having 

obliged the Defendant ,bv lending him Rs> 3,000 On 
the 17th of September, 1851, in relief of th*e diAress 
iviiich Jie had bt:en* subject^ to, he has leased odtto 
him the whole of bis Zemindary, «Dd then sets out 

the stipulatbns in the lesg^e, and after* stating the 
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(afiid or ord«r to the inhabitants of the ^village o^ 
the same date, he alleges that he had sent a copj of 
the Defendant’s takid with his own takid to the 
villagers who had admitted them, but *that Defendant 
had sent a counter ord^r, and had tthi^^ prevented him 
froffi holding according to the terms of .the lease, and 
he prays for a decree in the terms above mentioned. 

The Defendant by his answer alleges that the 
Plaintiff, a Merchant, has, with a view of defraudmg 
the Defendant and getting the agreement in question 
Jrom him^ by holding out to him hopes of pecuniary 
and other assistance, e/ecuted separate documents ta 
the defendant’s men, and having thus jgained them 
.oVier and caused them to persuade the Defendant, 
has thus fraudulently obtained the agreement in 
question. 

• That the sum of Rh. 3,000, which is said to have 
been advanced to the Defendent by the plaintiff for 
the agreement in question was never paid. I'hat the 
Plaintiff has entirely omitted to mention in his plaint 
the stipulations of the document^ passed respecting 
the same, and the documents passed in pursuance 
thereof in regard to certain* other tranWtions, as also 
the stipulatio'n of these documents by^ which the 

Plaintiff is bound to do certain acts. » 

• • 

The Plaintiff in his replication denies that the lease 
was obtaivd by holding out any hopes to the Defen* 
daot, or by executing any documents to the Defen- 
dant’s mhn aS alleged in the answer. And as to the 
Rs^ 3,000 not having been paid, he states that the 
Defandaift has not oqly executed g, Bond for the sum 
of*Rs. 3,000 wittich is said in the plaint to have been 
lent to him by* the PJa^ntiff, but has’ also acknow*^ 
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lodged bis (Defendant’^ receipt ot the sjune in the 
»aid lease. 

And fastly, the Defendant by bis rejoinder statea 

that about seveo years ago the Plaintiil; with a view 
of obtaining a lease, of the Defendant's Zemindar%. 
anil breaking his ^riendlship with Mr.. Bxmdelair, wfao'. 
had obtained vok'Izaradar and' had held dealings with 
him at the time, caused the Defendant to institute a 
suit agMnst that gentlemanv and held out to him- 
hopes of pecuniary assistance for that suit, for the 
precept to which the Defendant was then liable, and 
ether necessary expenses. That the Pliuntiff 
also caused the Defeadant’s men and triends (wbona 
he gained ovbr) to persuade the Defendant, and. 
having thus obtained the lease has executed separate 
agreements to them, giving fhem certain shares in 
the said lease as follows, viz., one eighth share for the 
Defenda^nt’s manager. Muttaya Pillai, in the name of 
his youhger brothez Mayandiya Pillai\ one thirty, 
stcond share for bis Rayasam {Clerk), Subbramaniya 
f*illai, in the name^ of his btotheF-iD.taw, Sankara^ 
lingam Piltai five thirty.second shares for his fnendi 
Varadaya Naiktr ; and five thirty-second shares for 
Kalaryar Kcmil ChelUma Ayar, a frieAd of both the 

H 

parties, in the namp of his sen, Aiyairayar. These 
particulars came to the Defendant’s notice lately. 
That the Plaintiff obtained two Bonds - from thin 
Defendant (on the date of the said, docamont) for the 
sum of Ra. 3^000, which he teqwred at tiie tine, but 
paid him only Rs. &ooattbe time. With the shd of 
his money, the Defendant instUpted a suib agninsk 
the siud geatl«man*ia No. 4 of ihsi, *on the fie *01 
this Court for Rs. 23,000. The Platittiff has buhse*., 
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quetUly paid'to the Defendant only Rs. 5a on on^ 
occasioni and Rs. 50000 another occasion] and has 
executed to him an agreement of thp 25th of Novem^ 
ber^ 1851, to the efiecjt that if he sbquld fail to pay 
the rest of the amount within gveJdays, he would 
retarn the leSse^n and bond, and receive baek the 
amount advanced by him. The Plaintiff, who failed 
to pay the money within the said time, having been 
demanded about the same, h^s stated in the presence 
of certain mediators that he would, according to his 
younger bi;otber’s advice, return the said lease &c^, 
and that the said sum of«Rs. 1,000 and odd should be 
paid back. Accordingly, the said amount was ready,. 
^ja^d the Plaintiff was searched for, but he could not 
be found. The Plaintiff having failed to give any 
pecuniary assistance according to his positive promise 
and concealed himsdlf, the Defendant was obliged.to 
pay Rs. 1,000 and odd for Madara Rammkrisina 
Chetti^s precept through Mr. Fondclair^ and to with- 
draw the said suit No. 4 ; and the Defendant’s grove 
of tamarind trees and karamal^ (tapks), which can 
yield Rs. $,000 per annum, were sold at auction.” 

From the singularly Idose and inexact character 
of the pleadings, it is scarcely possible, to discover 
what were the precise questions intended to be raised 
between the parties, and no copy of the issues is to be 
found amongst the^ printed proceedings. 

It is a clear, ‘however, that two of the main questions 
of fact to* brf tried were: * 

Fir8t, whether the lease of 1 7th of September^ 1851^ 
was, ^tain^d by pndue infliieiM:e ; and, Secondly^ 
whether the documents of the astbof 1^51, 

. was a genuine documqn*t. 

Another question arose as to the paymetif of the 
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RiP. 3000^ by. the Pl^ioti# to the Defendant, whicft 
althrjugh not decisive of the suit, has yet an important 
bearing upon the genuineness of the document np^n 
which the ‘case principally, if not altogether, depended^ 
The Plaintiff re^ed*^ the proof of this case entirely 
upon the lease ,of the 17th of September, 1851, and* 
the two Bonds *of the same da^ie executed by the 
Defendant, in which the advance of the Rs. 3000 
before the, execution is disbtinctly admitted, and also' 
upon the order to the inhabitants to pay to the lessee 
or his agents, after the commencement of ih^e lease, 
the whole revenue of the Zemindary. 

The Defendant, ® in support of the allegation in 
his rejoinder, produced a document, dated the 25th ot- 
November^ 1851, and purporting to be attested by 
three witnesses, and to have been engrossed by one 
Appavaiyar of Madura, And fie called five wit- 
nesses ifo prove its executitfn. Of these, two were 
the persons whose names appeared as attesting wit- 
nesses, the third name being that of a person who 
was proved to have been dead several years, and 
another was Appavaiyar, the alleged writer of- the 
doturaent. All these five Witnesses swore to £he 
execution ^pf^ it by the^ Plaintiff in their presence. 

In addition to thet^evidence, four of, the witnesses 
stated in almost the same words, that '' the Plaintiff 
did not act up to the conditions ot^ the agreement. 
That as soon as the term of the agreement had 
expired, the De-endant* sent for the ^alntiff ^nd 
asked him to receive back ^ the mbney knd returS the 
lease and < the Bonds. That the . Piaintift sSid ' in k 
week he would sehd * for and return the documetits 

f • 

and receive back the money.'' . • , 

"Upon the case thus presented the CifU Judge of 
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Madura distnis^d th« suit on* the ground that the 
alleged ■ lease was an executory contract, and being 
wjthout consideration could not be enforced, and also 
that the transaction was void (or maintenance*. 

Upon appeal to the High Coitrt j)( Judicature the 
•objections laken’^by the Civil Judge >yere overruled, 
an*d the case remanded to him to be disposed of upon 
its merits generally. It is perhaps unnecessary to 
'consider the objections upon which . the Civil Judge 
originally disposed of the case. They were very 
n^slightly .aHuded to in the argument before their Lord- 
ships, and are not entitled to any weight. On the 
return of the case to the Civil Judge^ he decided 
-^on the merits in favour of the Appellant. He 
thought there was no cause to question the truth of 
> the evidence and genuineness of the document of 
the 2Sth of November y 1851, that the lease of the 
Zemindary was cancelied by it, and he, therefore, 
decreed that the Plaiotiff^s suit be dismissed. Upon 
appeal the High Court of Judicature reversed this 
decree, and gave judgment that the Pl^inti^ was 
entit 4 ed to specific perforinance of the lease, and to 
the* possession and enjoyment of the Zemindary under 
the terms of such lease, , 

Before procet^ding to examine the grounds of this 
decree, their Lordships cannot refrain from animad; 
verting upon th§ inaccurate and inartificial character 
oi the, pleading^s in this case. 

The plaintiff's right of action depended entirely 
upon the lea^e, which entitlpd him to possession of 
the" Zemindary \ ^d if that possession had been 
Harped* by the Zemindary the Plaintiff ought to have 
brought ejectmftnt. The prayer of his plaint seems 
rather lo be for an injunction to restrain the Zemindar 
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from collopting the revenue of his Zemindary^ against 
the Aerms of his o,wn authority to the Plaintiff. But 
the High Court of Judicature appear to treat the 
suit as one for ^specific performance, which it could 
nojt be if, accor4jingf to^ their opinion, the lease was 
not an executory contract. It is ffiost desirable t&at- 
such laxity of pleading should be ,discountenanced, ^as 
it imposes additional difficulties in the decision of a 
case like the present ; where the utmost precision and ' 
accuracy were necessary in order to bring the parties 
tdT distinct issues. 

It is evident that the whole case ultimately re- 
solved itself into the proof of the genuineness of the 
document of the 25th of November ^ 1851. 

This question is involved in considerable difficulty. 
On the one side there ’is the positive testimony of 
five witnesses, who swear to the execution of the 
document; and on the other, there is negative 
evidence of the strongest character arising from the 
great improbability of its ever having been executed. 
It must, however, be borne in mind that the onus of 
displacing the Plaintiff’s case rested upon the Defen- 
dant, and in support of hW appeal he ought to be 
able to show that the Evidence he produced was no 
unsuspicious and ^ .satisfactory that ^ the High Court 
of Judicature wer^e not justified in making a decree 
against him. ' 

The Plaintiff’s evidence merely cpnsiste'^l the 
lease of the 17th of September^ 1851, and of the 
cootemporafleous Bonds, ^nd the authority from the 
Zemindar for the collection of H:be revenue; The 
Delenda^t rested * hil defence on three grounds ?-*— 
first, that the lease was fraudulently f^tained by ^e 
PUmtiff by means of bribing the Defendant^ servatits 
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Mi friends *to exert their iniiiie nee to » persuade him* 
to grant it $ secondly, that the whole of the Rs. 3^000, 
the consideration for the lease, was not paid, but 
ohly Rs. 1,052, by three payments ; and, tHirdly, the 
agreement of the 35th of November, ^ 1851, by which 

* the^ Plaintiff agr'^d to return the lea^e if he did not 
make payment of thje residue of the Rs. 3,000, within 
five days, which he failed to do* 

* With respect to the allegation of the improper 
and fraudulent mode in which the Plaintiff obtained 
J;he lease, •it is unnecessary to say more than that 
the Civil Judge thought it was not supported by the 
evidence. • ^ 

•-^he question as to whether the whole of the 
Rs. 3,000, was advanced requires a litte more con* 

* siderati*6n« The Plaintiff relied entirely upon the 

estoppel arising from the statement of the advance of 
that sura in the lease and fhe Bonds. * 

The*^ Defendant proved that the Plaintiff paid only 
Rs. 500 on the date of the execution of the Bonds, and 
that when the agreement of the* 25th of J!iov§mber^ 
1851,* was executed, a further sura ol Rs. 500, was 
pat^. if the genuineness* of the agreement of the 
25th of November, 1851, was established,, it expressly 
states that Rs. » 1,052 only had .•been paid, ft is 
difficult to reconcile the mode in which the Plaintiff^ 
conducted •his su^ with the idea that he had really 
paid Ijie^ Rs.' 3,000 to the Defendant. He U a 
Merchant at Madura, keeping Books, as a matter of 
codtse, in which all hU transactions would be entered. 

. He fbight* have presented himself as a witness, have 
proved the advance the Rs« *3»ooo, aqd have 

* vouched the entries ii> bis Books in support of IjLh 
evidence, Tliis course of. proceeding would not only 
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Iliive e^tabjishecl the honesty of Ins case, but hav^ 
gone^ very far to show that the agreement of the a|th 
<- of No'&etnhey^ ^^5^ its statement of the advance 
cf only Rb. 1,052, could not have been signed 
hipi. , ® 

But notwithstanding the prejudici which arises"^ tO* 
the Platntiff*'; case from his ^not appearing as a 
witness to facts peculiarly within his knowledge, and 
especially to disprove his » signature to the documeiit'^ 
cd the 25th of November y 1851, that document is 
still exposed to ail the improbabilities which suvroui)d 
it on every side The Defendant’s case represents 
th#* Plaintiff ^s so^ anxtous to procure the lease in 
cjufstion that he bribed Defendant's servants afiu 
friends to hirn in his endeavour to obtain it ; 

and yet, siiLieediiuj; in His object, as having agreed a 
little more than two inoiuh alterwards to surrender 
the rigi!)l whiLh he had acquired by such irapropet 
rr^eans, upon non payment of a sum of Rs. r 1,948, 
within five day», and as having been unable to raise 
such a ^convpatativeJy’ small sum to save this valuable 
interest fiom forfeiture. 

It is a circ\inij»tdnce woithy of remark that the 
lease was rtgi iered im nediatcly alter its execution, 
but the alleged document of the 2St’h of November, 
?85J, was never registered at all. Notw, although Jt 
might not have been one which it was ^^bsotutely 
necessary to register, yet v\/hen a lease Was» recorded 
which so seriously affected the interests • the 
Zemindar, it might hawe been expected that ""an 
instrument wliich^ five days aft^jr its execution 
actually «put an end to the lessee’s right to the leas^ 
would have been placed upon the fcj^lbter ad a 
of Ordinary prudence and pi^epaution^ 



* ON appeal from tee EAST INDIES., , 

Oi^e *i«onwtance oC imprpbabUity. suggested bj- 
the High Coijrt of Judicature be dismissed as 

iiaving arisen from a misapprehension of the facts. , 

They say, " The lease in issue was on a*stamp, the cooTrr 

instrument to canned it is on uastamped paper ; and Cssttv, 

fe highly im^wbable that the precautions taken in 
this respect to forHfy the lease should not have been 
adopted to strength-jn and place as far as possible 
•beypnd question an instruip<“nt obtained to make void 
tfie lease, if such instrument were genuine.” The 
..tact, however, is, that both the lease and the instru,- 

* raent w^ere originally without stamps, and upon both 
the penalty was paid for stamping Ih^m to render 

atfiem admitjsible in evidence. 

But a further improbability arises from the cir, 

• cumstance that after the Defendant had obtained this 
instrument, and th% terms ®f it had not been complied 

’ with, he allowed the lease and the Bonds Jo remain 
in the Plaintiff’s possession for upwards of six years 
without any attempt to obtain them from him, except 
what he states in bis rejoindw, " That^ the^ money 
he wa.s to pay back was ready, and the Plaintiff was 
searched for and could not be found.” There* is 
no evidence of this alleged 'fact, and ^ it is highly 
improbable that ‘he Plaintiff, who was carrying on 
busines’s at 'Madura, should have eluded the Defen; 

Want’s saaVch^ dijring so many years. But if he was 
thus' continually endeavouring to escape the fulfilment 
of Jiis* Undls’rtalung, it is thd more extraordinary that 
the ’Defendaiit should not have instituted a suit 
agmn^ •hini to -cogipel him* to jdeUver up the leape 
tb.e Bonds upon payment .back of the money file 

. bad received,, and which alleges that be was^ ready 
to pay. • 
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But all theji^e improbabiltties are as eothingi tn 
comparison with tliat which arises from the conduct dl 
the Defendant in the present suit. The object 
this suit ifi to obtain a decree to'enable the Plaintiff 
to collect all the ^revenue of the Z^indary to which 
he claimed to^be entitled under the lease granted to 
him by the Defendant. ^ 

If the Defendant’s case founded upon the docu- 
ment in question was a true one, he had shorthand 
conclusive answer to the Plaintiff, and it is not 
unfair to presume that it would at once •have beeix. 
brought forward, ft is not pretended that there is 
any distinct ^allusfon to such a document in the 
Defendant's answer, but certain vague and doubtffn 
expressions are relied upon, as showing that it must 
have been in existence' at this time, attbough not 
specifically mentioned. But if this were the rase it 
is most unaccountable, that the Defendant should 
have left this complete answer to the Plaintiff’^, case 
to the last stage of his pleadings, and even then 
have iptro^uced it almost incidently as part of a 
narrative of the transactions between them. 

One other ^circumstance ' may be . mentioned as 
prejudical tq the notion of this being a genuine 
document. The Defendant himself psit in evidence 
a Bond, dated the tst of September, 185(5, executed by 
Mutta Pillai to the Plaintiff for the payment of a 
sum of Rs. 35'), within ten months, Jrom tl^'e profits 
derived from one eight, share of the Zemindaryi 
and ftom the income of ^ his oivn lands. ^ The lease 
of the Zemindary was to commence in 1857, tlS4 
Mutia PJitai would then be put in possession of 
thate. Muiia Piiht was the manager of Hie Defen- 
dant, and it is hardly possibles to believe"^ that if the ^ 
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document in question ' had eyer bee4 executed ft 
should ‘ have « been unknown to ^bim, and that^ he 
shoald have been dealing with an interest in 1856 
#hich had ceased to exist in 1851. • 

All these stroni^ tmprobabili(te» tl)e Defendant had 
' to ^overcome before he could fairly expect that reliance 
would be placed up^n witnesses, however numerous, 
to the execution of a document upon which his own 
’Conduct bad thrown so much suspicion. All the 
fads were within his own knowledge, and yet be 
^did not.tesider himself as a witness to strengthen the 
evidence which both from the station of the witnesses 
produced by him, and from the'genej'al character 
their testimony, is extremely untrustworthy. No 
satisfactory explanation was even attempted of any 

• of the * extraordinary circumstances accompanying and 
following the supposed agreement, and the effect of 

* them is not' to be weakened, much less avoided, by 
the <^b3ervation of tlie Civil Judge, that “ there is no 
accounting for a native's acts." Their Lordship.s 
think that the High Court of Judicature ,werp war* 
ranted in their conclusion, that " upon consideration 
of kil the circumstances * affecting the credibility *nf 
the witnesses and the whole of the evideqee, together 
with the probabilities and improbithilities of the case, 
the document^ad not been proved to be a genuine 
and binding insifument." 

In ^dr^tingtbis view their Lordships are' anxious 
to preserve' "to the Appellant all the rights which 
arose* to the Zemindar out ^ of his dealings with the 
. Reapoudhnt*' Although the Respondent may be 
.* ' entitled, to possession under tbe*leahe, yet tt,niay be 
' * at least questionable .whether the transaction did not 
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operate merely as a security for the money advanced, 
and agreed to be advanced, and whether tlie Zeminda^r 
would not have been entitled to redeem. Again, 
the unwiflingneos of the Respondent to appear 
witness, knowing th^t it was not only asserted that 
he had not advanced the full sum agreed upon, but 
also that he was charged with itpposition and fraud, 
makes it extremely doubtful whether the Zetnind^tP" 
ever YCeeived the whole amount of Rs. 3,000. Their 
Lordships will, therefore, humbly recommend to Her 
Majesty that the decree of the High Court of 
cature in favour of the Respondent for possession 
of the Zcmindary' under the terms of the lease be 
affirmed with cosits, but with a declaration that 
to be without prejudice to the claim for redemption 
tif any) to w’hich the Appellant may be entitled; 
and to any <piestion which may "be raised as to the 
ahiount* actually advanced to the Zemindar by the 
Respondent , 



ON APPEAL FROM THE EAST INDIES , 


PrXnkishen Paul Chowory • .... Appellant, . 


Mothooramohun Paul Chowdry Respondent.* 

m 

On appeal from the Sudder Dewannv Adawlut 
K. • • at Calcutta. 


partif^s to this appeal conslitnte*d a joint un- 
divided Hindoo family. *The suit was hroiifjbt by ^ 

the Appellant in the Court at against brother, a 

bis brother, Nobokishen Paul, deceased and now 
represented by his son, ,the Respondent, to ^recover, 
after .crediting the Defendant with certain* moneys s^uenccof 
paid, *a balance of Ks. 8,244. 8a., together with irf- fated fror?** 
terest thereon, making together ^the aggregate sum of yjg ' 

Rs. 16,489 alleged to be owing from him, in res*pect of partition of 
the.moiely of the purrha.s<% money of a Putnee Talooh ; made!thelands 
after an account taken of th^ reception of the rents ynXiS^and 

* each member 

Present • MetrfJiers of the fuftictal*^Cammttttte-^T\\e Kigfit took his share 

Hon. Lord Chelnyford, the Right Hon. Sir James William Colvile, ^fter'a^hort 
and the Rigiit Hon. !Jir Kdward Vaughan tVillinins. separation, the 

As^es.%ar: The Right Hon. Sir Lawrence Peel. turn^*to*the 

* • * • ’ • family,^ and it 

was by a deed of Vngskoputtur, or settlement, agreed that the acquisitions 
made by the elder brother during the separation should go into the Joint 
^ funds. During the separation the elder brother piirchas^ a Putnee 
Taltfok Held that the reunion* of the brother to the family remitted 
him to his 'former statue^ gs a member of a Joint Hindoo family, and 
that he was entitUd to share in the purchase, as* it must be presumed to 
have been made put of the funds of the joint estate. 

JThe presumption of Hindoo law is, that property not shown^ to be 
separate is joint, amj the anus probandi hes on the party claimir^ it as 
^separately acquirecT. 
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ot Uie family^ propert;r in which it was* alleged the 
Prahkisi^n App(|llant ‘and Nobokishen Paul Chtmdrv held equal 
r undivided moieties. 

•* The Respondent’s defence was, that the Puimh 

%HUN Talook had been^ purchased out of the joint family 
"t^pwRY. -icquisitioos ; and upon that issue the case was tried- 
by the Principal Sudder Ameen. The suit was 
dismissed by that Court, as well as by the Sudder 
Dewantiy Adawlut to which as appeal was made, 
and from whose judgment t\\t present appeal was 
brought, ^ 

The question turned upon the effect of the evi- 
dence adduced. The general facts, as well as such 
parts of the evidence essential to the comprehensiose^ 
of the case, will be found in the judgment of their 
Lordships. , * * 

Mr. R(dt, Q C., and Mr. Leith, for the Appellant/ 
Coiiteiidtd, th it the case anade by the evidence 
. was, that the purchase of the Putnee Taloeks in 
question was made by the Appellant, and that 
the Respondent was a sub purchaser of a moiety 
from the Appellant ; thereupon he became liable 
for the payment of one moiety of the purchase 
money, and that though the Defendant pleaded that < 
the purciiase money was paid by the Appellant out of 
their joint moneys, and, therefore, nothing was due 
from him in respedt of the sub- purchase, yot he ha4 
tailed to establish such fact by evideneeVand^thpy in- 
sisted that the Respondent was estopped from entering 
into evidence on that point by a‘ deed of Ungshe- 
puitur, or settlement, on the a;S|h of Jul^\ 
made between the Appellant^ and the Respondents 
father. ^ 
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The Attorney-General (Sir R. IkUnier^ Q. C,), ^ 

and ACr* W, Mehillf^ appeared fo# the Prankishsn 

Respondent, but Were not called upon by their • chowi>^r» 
Lordships, whose * Motho*h*«- 

* • • OHUN 

•Judgment nras^^delivered by pAut 

* Chowi^v, 

The Right Hon« Sir James W, CoLVlLE. 


Their Lordships are of opinion that no ground has 
been shown for disturbing either of the decisions 
below, an^, therefore, they do not think it necessary 
to call upon the Respondent's Counsel. 

The case tflrns almost entirely •upon the contruc- 
„tion to be given to the deed of Uhgshobodhareet 
Puitur, That deed not *onIy defines the rights and 
obligations of the parties, but it contains a narrative 
of the facts of the ease upon which we can rely, as it 
is a statement in which fa|pth parties joined, at a time 
when there was apparently no difference* between 
them! * 

It appears, then, from that (|eed, that this was a 
joint Hindoo family, consisting of the Appellant, and 
the Respondent, and a younger brother of the half 
blood, who* was a minor, and is since deceased. 
They were, ‘inwall respects, a joint and undivided 
family/ In the year 1254 B. E., there were disputes 
between the adult brothers, and they separated, but 
there was no regular partition of the estate. The 
effect of thfi separation was *that the lands remained 
undftrided, but each brother, being no longer a 
member* of a joiat Hindoo fsynilyi took his share 
the rents, . • 

It appears from o,ther parts of the Record, and 
although it* is not very distinctly slated In the* deed, 

X-53 
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it wouH almost rfollow from tha nature of the case, 

pBANKisHEN that t^ic youngef b^rethef had then a large claim 

qHowDRY against the elder brother, who had been the manager 

Mothooram- estate, ift respect of the rents and profits* 

Paul received previons^ to the partition. That is stated 

-Si^j^DRv, distinctly in the judgment of thef" Sudder Court, 

where the judges say, “ We fipd that the Plain- 
tiff's Pleader admits that up te 1253 his client, 
as elder brother, made all the collections, and 
held an the joint funds of the family. That 
although a separation took place in t'253, and 
the Plaintiff was bound to giVe a full and honest 
account of his^ manllgement, no such accounts were 
ever rendered for the satisfaction of the brothe 
Defendant.’’ 

The separation of the two brothers continued for 

< 

little more than eleven months; they then agreed to ‘ 
come together again, and this deed was executed. 
The deed states that, during that period, the flder 
brother bad entered into a treaty for the purchase 
of the ^Putnee Talool^ the price of which is the 
^vubject of tne present contention; and further, that 
the* youngest brother having died, and his mother 
having t^ken his 'share by inheritance, Prankhhen 
Paul Chowdry ha'd purchased that share from her, 
subject to an annua) payment of Rs. 1,2010. ' ^ 

On the reunion of tlie two brothers^ whicl)**of itself' 
remitted them to their f9rmer status as meipbers of 
a joint Hindoo family, it was expressly agreed^that 
those acquisuions which th^ elder brother^ had made 
whilst the separation Continued, slicruld all go mto the 
joint fund, and t)ie deed provides the terms up*bfi 
which that should'be done. * • 

Now, the material parts of. Jthe deed with respect 
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to these transactions are thes^r first, there is a recftal *<1865. 

** that’ I, Irrankishen Paul Chowdry^ by*contracting 

loans, negotiated to take ia Putnee Turruff Munseb^ Paul 
^ ® • Ohowd|ly 

pore and Dehee Rajapore^ benamee io the name of nay v. 
relative, Sumboodckunder Singb^ inhabitant of Dow^ 
hitgunge, and* 5 iivancedr the hyana^ or earnest money.” 

Then it states, “ Afterwards a settlenrent was effected 
between tis brothers, and again the entire property 
came into our ijmallee ^po^session, as it had been* 

"before, and the Putnee &c., that had- been recently 
purchase,d also came under the ijmdllee settlement, 
and of the balance of the consideration or purchase 
money of tfie aforesaid Munsebpure^ &c., taking no- 
;^Putnee^ some was paid by us two from* out private 
funds and some portion by loans raised in bonds given 
by us respectively, and by granting du^rputnee potfakSy 
• and we obtained •a Pottah of the said Putnee^ and 
both brotliers remained in ijmallee possession, having 
taken from the aforesaid Singh an ikrar dr acknow«# 
kdgment of the benamee ; at present we two broth’ers 
have brought under ijmallee the entire hereditary and 
acquired property, and that wdiich has teen recently 
acquired as putnee^ and all real and personal property,, 
have made this condition ajid settlement that from 
hence the ‘whole is to remain ipn^llee^ and that such 
property of tlie share of Ramhishen Paul a.s I, Pran^ 

^kishen t>aJ, had purchased and held uoder a per- 
petual Pottah was likewise to become ijmallee and 
held* its in poasession iliequal shares, and that we 
tweP brothers will pay the profits of the said property 
tc^our step- mother^ and tlial whenever we, or our heirs, \ 

%l)are and take the aforesaid .and other property, we, 
or our heirs iy such case, shall equally share arid take 
our said <leceased half brothers pioperty, afid not. 
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mbfCi and the steire» of the same sbalt never be, 
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more or lerb/’ 

In^shortr it is expressly provided that the entire 
property, twbetl^er ancestral, or then acquired!, 6** 
thereafter to be acquired, is to be joint, and enpyed 
in equal moreties. Then follow certain directions 
for the management of tbis joint estate, including 
provisions for giving tbe elder brother a larger share 
in such management^ all of which are immaterial to 
the present case. 

Ihen follows that which appears to their J!^ordships 
to be one of tiie most important provisions in the 
deed. It is to thi,« effect, All the nioney that has 
been borrowed on our joint Bonds, and that whicft^, 
1, Prankishen Paul, had borrowed during the time of 
our separation, on bonds given in my own name, and 
which said money has ^en paid us the consideration 
or purchase money lor tbe ^utnee of Turruf Mun^ 
sebpore and Dehee Rajapoore^ shall all be accounted 
as our ijmallee debt, and the said iimallee debt shall 
be liquidated by Ub out of tbe profits of the ijmallee 
property/^ As their Lordships understand ]that 
stipulation, it provided that whatever Prankishen 
Paul had boi rowed on Bonds given in bis name^ 
or whatever the tyvo bad borrowed on their joint 
security, in order to provide the consideration money ' 
paid for tbe purchase of these two ^utnefs^ shourd 
be a charge on tbe joint estate, and- should be 
liquidated out of the joint .property ; but they can 
find in that no provision whatever for the repayhient^ 
out of the joint property/ to the elder brothery of sny 
iunds wbich he might have advamied, or might bashs 
alleged tliat be had advanced, on thp same account, 
out ot his private money. The deed is, » upon that 
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point, entirely silent, and, as one of their Lordsbipd 
observed in the course of the argument, iV would be 
a strange thing to infer from this sil nee an implied 
promise to pay the sum sought to be recovered in 
this suit. • 

Then follow pxbvisions to which we shall after- 
wards refer, providing for the event of a subsequent 
disagreement between the parties, and a second 
pirtition, and then comes this stipulation No 
party shall make any claim hereafter upon the other 
on account of any cash having reference to the 
former ijmalleA period,* that is, lor the time anterior 
to the year 1254 B. s. /, Prankisken Paul^ have no 
ctAim upon you, Nobokisken Paul^ on account of the 
price of the real and personal property of Ramkishen 
PauPs •share, for which I had obtained a perpetual 
Poitah, and w 4 iich had obtained in the way of a 
purchase, and whatever svrttings have been executed 
and given by me to our step-mother, we both shall be 
bound to comply jwith the conditions thereof/^ Now, 
those last words show that altiioqgb Prankisken Paul 
may .have paid out of the money which he had 
collected formerly, or outf of private resources, or in 
any way, for the share of his half brother, yet he 
throws all that mto the joint concern, and there is 
no claim* to b| made upon the younger brother in 
respect of •that acquisition. That is express. Again, 
there is, no doubt, a general covenant or agreement 
that , no *clai&i shall b^ made* upon him in respect 
of anjf moneys (or which he may have been ac- 
countablef in respect of those, earlier collections. 
Atfd Mr. Leith relies upon that as answer^ to that 
portion of the i<espoodeiit's case which rests upon 
the assumption that the moneys which are in dispute 
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'came oitt of these ^former coUections'/ and were 

PiM^NKisHKN applied by Pranki&hen Paul to the purchase of the 

Chowdr^ P'utnee Talooks, iBut it seems to their Lordships that 

Mothooram- whole deed most be taken together, and as one 

Paul general compromise ; and if they are right in their 

Chowdry* construction of the former clause,.* that there was no 

"" provision made for the payment, or the adjustment 

of the price of the Pulnees, except in so far as it; 

consisted of borrowed money, weich was to be paid 

out of the assets of the joint estate ; then, when they 

find afterwards an agreement that there , shall be no 

# 

account in respect of the former collections, the two 
must be taken tcgethet, and must be construed to 
import that whilst, on the other hand, the elder 
brother makes no claim in respect of any moneys 
which he may have applied in that way, so, on th^ 
other hand, the younger brotheV says, I will make 
no claifn for any moneys tultra that, and I will treat 
the whole account at settled and closed by this 
arrangement. 

Therefore, upon ^this deed if it stood alone, it 
wonld be very difficult to say how the present .claim/ 
could be supported. 

We iind,^ however, -that the case which the parties 
contemplated really happened, and ^that after a short 
period of reunion they again separated, and *tbe deed 
of partition, which, though not prjnted inrthe record, 
has been produced to-day and is now ^before us, was 
executed. We find in** that deed no provision at aU 
for such a claim as this, while we do find a pi^vision 
for the payment of those debtis which, upcm thoi con* 
structio|i which We < have put upon the clause, rs&lly 
would fall upon the joint estate. •That provision < 
imports, that the money^ borrowed 'btider simple 
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and mortgage Bonds is to be liquidated* by^ both in 186$. 

eqaal pohioiis.” Therefore, the suj>seqnent ^eed^of Prankishbn 
par^titioii seems to be entirely consistent with what t Jowdry 
wa% contemplated by the former deed/ and does not 

^ ^ NfOTHOORAJi* 

in any way re-open any of the accotint^ settled by tha| ohun 

Paul 

• CnowDtt;?. 

It would, then, as, it seems to us, be extremely 
difficult to support the case made by the Appellant, 
even .supposing that the funds in question were really 
his private funds. If, indeed, the sums mentioned 
fti .the Jutnifta khurruch^ which seems to have been 
used originally^ to meet* the fraudulent claim of the 
trustee, to hold the Putnee TalooXs as ^ his own, if 
these sums, though described as coming from the 
private funds of the Appellant, had been alleged 
end proved by him in this suit to have been money 
a<ftually borrowed on Bond or otherwise, and had 
been so brought within the stipulation of th^* deed, 
the ca^e would have been very different. But no^ 
such issue was raised by the Appellant. 

The issue of fact upon which the parties wemt to 
Arial was raised by tlie other side, and, as ultimately 
settled, was this, whether it was true that th*e 
Plaintiff had, out of his own funds, paid •the sum of 
Rs. 20,120, or that the said amoiult had formed a 
pari of the ijm^llee funds of the two parties.” The, 

Appellant ^ave evidence on this issue ; th*e Re- 
spondent jtxathin.ed four witnesses upon it, and it was 
found^ in his favour. Thefr Lordships have no doubt 
of the propriety of that iiqding. it is not even 
alleged upon these/ proceedings,* that the parties 
origTnally had any sepajate property; the psesump- 
tion of Hindoo law inr such cases is, that property 
not shown Fo he separate is joint; and it is an 
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admitted^ Jact that the Appellant was long in the 
management of the joint estate, had received the 
collections from it, and was accountable for them ,to 
his younger brother. And if the moneys employed 
in* the purchase ..of ‘the Talooks formed part of those 
so drawn from the joint estate, i£ follows that the 
Respondent on the reunion war entitled, upon the 
generaj principles of Hindoo law, and independently 
of the express provisions of the deed, to share in 
them, as acquisitions made by the use of the joint 
funds. 

Their Lordbhips are, therefore, of opinion that the 
decree of tl e Courts below were right ; and they 
have no difficulty in determining humbly to recom- 
mend to Her Majesty that this appeal be dismissed 
with costs. 
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THE 'EAST INDIES. 


Burrav Kara 

AND 

RamnjIth, alias Chotay Kara 


Appellant^ 


... Respondent.^ 


On appeal front the Court of the "Judicial 
Commissioner of Oude. 


In ^is case the suit was instituted by the Respondent 
against the Appellant in the Court of the Civil Judge 
at Lucknow. The parties were •cousins, natives of 
yLucknoWy jointly interested in certain ancestral 


28th Nov* 

No power it 
vested in the 
Court of the 
CJvll Judge at 
Luclmow, un- 
der the provi- 
sions of secs. 
313 and 3x4 
of the Code 


Present: Members of the fudkial Committee , Right 

Hon* Lord Chelmsford, the Right Hon. the ^Lord /ustice Knight 

Bruce^ th^ Right Hdn. the Loid Justice Turner, the Right Hon, 

Sir James Willia# Colvile, and the Right Hon* Sir Edward- of Civil Pro- 

7 cedure(Act, 

Vaughan Winiams. • No.Vin, df 

.Assessors ;—Thd Right Hon. Sir Lawrence Peel. 1859 ), which 

is in force in 
Cude, to refer 

^ the dedsion of my issue raised in a suit to Arbitrators nominated by 
the Court against the protest of one of the parties. ^ ^ 

* An award, founded On such* a reference, held on apj>eal, not binding 
onaDefenda^ and setas%» as tbi^parties must ^ther name the Arbi- 
trators, or consent to the npxnlnhtion of them by |he Court 
1 .A i^arty is nht bo&hd to appeal from every intetWtudry Order which 
is a step , In thb procedure that leads to a final decree. It is open on 
hp|MAI from sui^ final decree to questton an htterldchtOryOider* 

. •* Xir-54 
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They ali^ ORrried 9k) btisiness in co> part- 
nership as Bankers ^and Merchants. The business in 
which they were engaged was carried on by them in 
three /CvitkWt ot Firing styled J^urjus ^ 

•ga/am, and two oj^hec names. Disputes arose between 
them, andj to ascertain eatentt a pattition of the joint 
property -was made, leaving open the debts due to 
the ¥*irms'up to the date of the partition. Farigk^ 
hkuti’eH^ or mutual Teleases, were eaecuted upon that 
footing. NolwittiStanding this partition, the disputes 
between the parties relative to their rights icontmuedi 
and aft^r an ineffectual attempt to settle these dis- 
putes by a reference to Arbitrators, which was never 
carried into effect, the Respondent instituted 
present suit against the Appellant. By the plaipt, 
a general account and partition was prayed for,*on the ^ 
allegation that no account had bden settled between 
the parlies, and that the releases given on the execu« « 
tion of ‘the before-mentioned arrangement were not 
operative, 3s no partition had taken place* * 

The suit went through its various stages ; bot as 
the material question on appeal was narrowed to a • 
single point, namely, whether it was competent tOtthe « 
Coutt atnder the Civil Procedure Act, which is in 
force ih tp refer one of the <]u^to<is at isme 

to Arbitrators siomtnated by the Court, against the 
protest of the Defendant, it is not n^cess|iry further 
to stale the proceedings, which are fully detailed in 
their Lordships* judgmeht. • c * , ‘ 

The Civil Psoeedure Act of the Legislative Council 
of Mm, No. YIII, of pnm^4 **Aii Act for 
simplifying tlie Procedure of the Courts of pvU 
judicature not establisited by.^ Charter/^ secs. ^ 

upon which this viestipn Nysi decided, 
plpvide as follows ‘ • 
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section 311^ it is enzctfid, that if ^ particV 
to a suit ztf desirou^s that the ^matters iff difference 
beta*een rtiem in the awit, or any of such matters^ 
a^hall be referred tO' the final decision* tof one or more 
Arbitrator or Arbitrators^ they may app^ly to the Court 
.at* any time be£»re final judgment for an order ot- 
reference/' and 

• « Section 314-, declares that “The Arbitrator or 
-Arbitrators shall he nominated by the parties in such 
manner as may be agreed upon^ between them. If the 
^parties cannot agree with respect to the nomination 
of the Arbitrator or Arbitrators, or if the person or 
persons nominated by them shall ^aehise to^ accept the 
and the parties are desirous that the 
shall be made by the Court, the Court 
shall appoint the Arbitrator or Arbitrators.” 

The Respondent* put in no appearance to-tbe appeal* 
which was, consequently, •heard ex pmrtts • 

•The Attorney-General (Sir R. Palmer^ Q'. 
and Mr. Leith, for the Appellant. 

As the Appellant refuced to agree to Ifae -persona 
nominated- by the Judge of the Civil Court as Afbh- 
trators, upon' the issue refernvd to them, the Award is- 
not binding ' on- l)im> The Arbitr^itOrs Ivere, in d>e 
absenee of the Appellant’s consent, never legally a^ 
pointed, ,sO‘ as to* enable them to act as Arbitrators*; 
Code of Civil ifroccdure, Act, No. VIII. of 1E59; 
sect** jfa, ^14.' The Ap'ardt therefore, mnst be set 
mhIo and. the case remitted to- the Court below. 

jftidgdleiit was- reserved and now delivered tky 

•• t • 

The tUght (fon. Sir JAMES W, COLVII.B. * 

• » 

The Affiant awi fospbftdent ire fiCK. ‘^stns, 
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and native^ of Lucknow, and were formerly joftitljr 
SKaoiiATfii infcerfsted^ in certain ancestral property, and in the 
ItAMNATH, ^ business of three Kath^ts^ or Firms, the styles vf 
which werfe Hui^jus Rt>y &* Gungaram^ Gungaratn 
yuggurnath^ Stiegn^h . & Ramnath. Each appears 
to have been aI:go possessed of separate property. 

In 1859 they made a partition, a? far- as they then 
could, of their joint property ; and on the i6th of 
Septeinber of that year they interchanged Farigh" 
khuttees, or instruments of mutual release, of which, 
that executed by the Respondr*nt, after stating that 
the two parties were jointly interested jn the before- 
mentioned firms, aird had settled the accounts of them 
amicably, and had made an equal division of ||b% 
entire ancestral property, movable and immovable, 
cash, promissory notes, &c.; and not formally 
abandoning all claims on account** of the said firms' 
against ^he Appellant and Ivs heirs,— contained this 
passage, But 1 have a claim to an equal shafe of 
such moneys as may be realized on account ef debts 
due to these Firms ,011 this date, and I also hold 
myself liable for a moiety of such sums as may be 
due by these Firms up to this^date. 

In 1861 tfierc was a dispute, the precise nature ol 
which is not disclosed, between the cousins respecting 
the division of the paternal estate, and \he detSts due 
to Of by the Firm of Sheonath & Ramnath and they 
agreed to refer the matters Jin dispute to the arbitra- 
tion bf five persons, n^med Hyder tiesein ‘ 

Mt$t Wajid All, Mr. Jacftb, fok^nnes, SaA Mukhuit 
LaUt atid Girdhare^ LaH^. ,A written agreement ta 
this effect was eaecttted by^ ea„ch*oti the 8th of 

; but the Appellant afterwards drew back fronii 
!hi«i ?^gtecment, and^ refused to have it regftRetcd ; and 
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tinfihlng came of this attempt %ettle depute by ^ i 8 ^ 5 > ^ 
arbitration. * • • Shbohath 

Jn Septenibe^y ^86i, the Respondent, Ramnathy 
Instituted this suit against the Appellant. The 
plaint sought a .^neral account* aifd partition; •it 
sieged that no account had ever * been settled 
between the parties*; it mentioned the execution of 
tlTS FarighkkuttesSy Out alleged that there had been 
nq partition, as stated in •them ; that the partition 
was intended to take effect after a settlement of 
accounts^ witen the Fari^fikhutiess were to have been 
registered ; a^d that, in the meantime, they had 
remained with the Appellant as inconr»plete tn&»tru- 
nfents. It referred, also,* to the agreement for a 
reference to abitratioa, but only as evidence that 
the whole property sj:?!! remained undivided. 

The cause was tried by the Civil Judge of Lucknow 
(Mr. j 5 # G* Praser)y with the assistance of a jpry, and 
his depree, founded on the findings of the jury, estatn 
lished that there had been an actual partition and 
division of the joint property ; that the Far ighkkut toes 
»liad -been executed on the footing of it, without taint 
of *fraud, and that the Respondent had failed to proVe 
that he had any interest in fourth Firgi which the 
Appellant carrieid o>n under the .Style of Ramnath 
Rughonath, ^ also decided against the Respondent^ 
a question" in t^e suit touching the profits mad6 
by the Appellant by means of sale and purchase of 
Gov,ernmcnt^notes during fbe rebeHion. 

Th? Respondent appealed^ against this decision' to 
CafAphelly then* the Judicial* Commissioner, ^ho 
bjT^his Order of the 15th of Mapt 1862, ufRrtoOd it 
on all the points raised by the appeal. Hit' jndg^iOht, 

^wever, contained these passages: ** But it Iteems 
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cfear tbttte kt one account between tbe putie* , 
stin<- quite unadjusted, vig., the division of the out' 
ftAUNATn' which was left open at the tin» of 1;^® 

division of assefs. f think k would be proper that* a 
sum in satisfaction 'of. all claims on this account sliould 
be awarded to Plaintiff, so as to settle the laafter, and 
I remit the case to the Ju<%e .to decide that point. • 
It possible, a decision should be obtained from 
arbitrators previously appointed by the parties." And 
again, " There was something very considerable to 
be settled that still remains to be settlcfd,. and I < 
trust that, in accordance with, my ^der, the Judge 
will manage, jay a "successful arbitration, In' give the 
Plaintiff a fair equivalent (or his share in the oA- 
standings of the three hrms.”' . 

The effect, therefore; of this Order was conclusively* 
40 Umit the claim of the Respondent to his sbate In 
the outktandings of the tbre£ Firms; and to direct, or 
alt all events to suggest, that that claim shopid bft 
enforced not by taking the accounts upon the footiajj 
of tbf Frjgi^hhuttces in tlie regular way ; but by 
giving hdm of lump sum as the value of his iotdreslw. 
therein, and that such value should he fixed b)f the 
Award ;nf ^lie Arbitrators to whom the parties had 
Iprmnrly proposed' to refer thoir disputes. 

The cakse being thus remitted to^the Cmt Judge, 
that Officer, on the yth of Junt^ made “an 

OldcTi whekehy he referred to fbut but' of tjkc fivo 
Arbitrators formerly nasiMtd (the ' fifth, fSsnhhaeie 
JCiOAtr having left JLuehn^) the dBcteioB of t^ ToL' 
lowing qaes^ons ;* first, whwt. accounts "ramahiodi 
ttaadjua|o.d bMtweta 4ht patties ; wecend, what, ambdnt 
•f. OttstandJbgs rmiMuned then . iisrealked and wadi- «. 
vtded ; third, what am eunt^ should be ^ven Co 'thh. 
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Plaintiff (tiie Respondent) as an equitable acquittance 
of brs ehare therein. He directed the *yrbitrators siintuni 
to file their award within two da^s, and empoWered raiwatii. 

t^em, should they be equally divided in opinion, to 
elect an umpire. ^ 

, The AppellanCdid not acquiesce* in this Order. 

On the loth of June, i86a, he petitioned the Judicial 
Commissioner against it. In his petition he stated, 
ahat he bad no objection to the Order of the appellate 
Cburt referring the question of joint but divisible 
debt to afbitration, but that he objected, on the 
grounds* therein stated, to the Arbitrators to whom 
the Civil Jud^ had referred the cpe, and requested 
tjiat other Arbitrators might be selected by the 
parties, and that his caSe be referred to them. The 
^ Order • of the Judicial Commissioner on this petition 
\vas in these words : “ ft is in the Judge’s discretion 
to employ the Arbitrators formerly named ^by the 
parties, or to arrange new ones if he can. >1 do not 
think* it possible that a complicated account can be 
settled by a jury.” 

The^ Appellant being thus referred back Ao the 
Chrit Judge, presented 04 the 13th of yune a petition 
to that Officer, in which he reiterated his objections 
to the Arbitrators named, and begged the Judge, as 
authorised bv the Judicial Comnifssioner, to dismiss 
them, and tcf order " other Arbitrators to be named, 
composed of .$ucR parties as 1 and the Plaintiff may 
select*.”.* This appUcatiop was on the 23rd of June, 
i86jb rejected by the Judge, who gave the following 
reasons Jor his decision : I eee no reason to dmng^. 
lasted on the Judicial Commissjoner's Order and 
transferred the case to the old Punehes, • 1# tHbir 
. work, wheqyit * comes' in, prove open to susf^fion, or 
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U ^anywise unsatisfactory, I shall not decidb upon, it, 
but 1 thinlt^'U (fesirable *to have the fullest light •they 
can l^ow on the matter. If they are partisans, and 
go in Eav<||ur of Plaintiff unduly, they will still havV . 
to show grounds. If they go against the Plaintiff, , 
whose friends they are said to be, it will be all the 
more satisfactory to the Defendant.*^ Against this 
last Order the Appellant appealed bv petition dated 
the 35 tb of 1862, to the Judicial Commissionei, 

whose order thereon was in these words, '' I will "not 
interfere in this stage.” 

The Appellant afterwards, and before any Award 
was made, presented two further petitions to the 
Civil Judge. <The *first of them is dated the 22nd 
of July^ the other the 19th of August^ 1862. In 
these, after referring to his ineffectual protests against 
the nomination of the particular Arbitrators, and to 
the determination of the Judge not to change them 
unless t^ey proved themselves partial and unfair, he 
objected to their mode of proceeding. And in the 
last petition, he expressly asked that their Award 
might he set aside, &nc] that new Arbitrators might 
be appointed in their st^ad, ^by which means justice 
mrght be done him. 

■The AritrSi^ors fil^d an Award about. the 20th of 
August, 1862, on 'which day it was returned tQ them 
by the Judge for amendment as to its ^orm. It wa^ 
6led in amended form on the 25tb« of thit month. 
Its e|fect wits, that th^ amount which the Re^()ondent 
^;pMUi\f|tir]y, claim from the ** Appellant in respecj: • of 
the ^#8t^ndiag$ was Rs« .^6^090^ besides one moiety 
of # judgment debt which had bedn recovered in {ho 
Civil Cpvrt Cuwnporef ancj was described as tie, 

JlusM^n decree.” • ^ 
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On the VI' of September Award was discussed 
l>efore the Civil Judge. rfe overruled*^he Appel- 
lant’s objections to it; observed that it (fid not 
include the sums due to the firms on moirrgage, and 
that the question to what the ^Plaintiff was er titled 
in respect of 'Tfhese must be referred back to* the 
Arbitrators. His decree was to this effect; I accept 
^|he decision of the Arbitrators, awarding Rs. 66,090 
to the Plaintiff as equivalent for all outstandings 
•except the mortgage, and half of the Rusdhan decree.” 

Against this decree the Appellant, on the i6th 
of October y 1862, appealed to the Judicial Commis- 
sioner. The* Order passed by hjm on the following 
•day was in these words: '‘Case is* not completed; 
appeal will be heard when the whole is complete.” 

On the 20th of December y 1863, the Arbitrators, 
to whom a fifth {Ihtimamood Dowlah) seems to have 
been added, made th^ir Award in respe^st of the 
mortgages. The effect of it was that a ftftlher sum « 
of lS.s. 15,000, should be paid on this account to *the 
Respondent by the appellant. ^ 

On the 22nd of December y 1862, the* Civil Judge 
adopted this finding ^in spite of the Appellant’s 
objections, and ordered that* he should within three 
months make ^ood this sum, as ,w«?ll as those which 
by thtf decrej of the 4th of Septembery he had been 
"ordered ^o |fey. * 

The Appellant appealed also against this decree to 
the 'judicifti Commissioner.* His petition of appe'al, 
whi<Sh is dated the i6th of Marchy 1863, states, 
amongst odier things, that* the ^Arbitrators had been 
tballenged by him both in thp Lower Court and in 
tl\e Judicial Commissioner’s * Court. This appeal, and 
that agakfst the decree of the 4ih of Septembety 
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of which the (onsidevition had been pbstponed,. 
EiTtoNATH was brougl^vbefote Mr. C’euper^ who had then become 
Rahnath Gommisstone!, in the place of Mr. Campbell^ 

"and he, on the 3rd of fuly, 1863, upheld the Awards 
of the Abitrators, and affirmed both the decrees of 
the •Civil Judge. * . 

Against this d^ision the present appeal is brought. 

Their Lordships will assume, and such' is, in fact^^ 
their opinion upon the facts before them, that if the » 
questions which the Arbitrators have determined* 
were properly referred to them, no sufficient, grounds 
for impeaching their Award have been established. 

It has, however, been strongly urged at ftie Bar that 
it was not competent to the judicial Commissioner, \ 
except with the consent of both parties, to vary, as 
he did vary by his Order of the* 15th of May^ *1862, 
the rights of the parties* under Farighkhuttees^ ^ 

and to impose on the AppeHant the obligation of 
purchasing the Respondent’s interest in the out- 
standings on a rough estimate of its value. Another 
objection to the proceedings — and it is that on w'hich 
the pelhion* of appeal chiefly insists — is that the 
nomination of the particuUr Arbitrators by the 
' Judge, without the consept and against the repeated 
protests of the Appellant, was altogether irregular, 
and that their Award* is^ therefore, not binding* upon 
him. ^ ^ 

Their Lordships do not deny ifie force of the 
arguments addressed to tl»em ^on ttie first "poTnt,* but 
they are nevertheless of opinion, that the deterntfiia- 
tion of this appeal must* depend upon the validity 
of the second objection ; because If the nominatlait 
of the Arbitrators were regular* there js evidence in 
the petition of the toth of and in ^er parts- 
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of* the proceedings, that the Jl^ppellanl ae^Apted the 
issue proposed by the Judtcral * Commissioner,^ and 
wsas willing that the accounts between h^ and the 
Respondent should be settled on that principle and 

by arbitration. • • 

• • • ^ 

•That both points are open to Ithe Appellant, 
although he has in* terms appealed only against the 
final decision of the Civil Jufge and the conhrniation 
ot it by the Judicial Commissioner, is, we think, 
established by the case of Maharajah Moheshur Sing 
T.' The' hengal Government {7 Moore’s Ind. App. 
Cases^ p. 303) (n). The appeal js, in effect, to set 
aside an Award which the Appellant cbntends is not 
bmding upon him. And* in order to do this he was 
not boutid to appeal against every Interlocutory order 
* which was a step-in the procedure that led up to the 
Award. ^ 

Was it, then, competent to the Judge tto refer 
the decision o( this question to Arbitrators selected 
by him against the will and in spite of the repeated 
remonstrances of the Appellant? Wherf the suit 
Twas commenced, the po>Yers and procedure of the 
Courts in Oude were still regulated by the Rules 
and Ordinances which had been pas^d by the 
Governor-Generil in Council in ‘order to provide 
for the ad4nit/st ration of Justice in that Province om 
its first annexatibn ? These were substantially the 
same as. •tbi^se which had previously been in force in 
the * and were known as the Punjab 
Button the.bth of August, 1861, the Governor- 
General in Council;* by a notification issued under the 
385th section of Act, ^ 4 o. VIII. of 1855, Extended 
to the Projiftce of Cfude the provisions of that Act 
•(rf) See also Forbes r. Ameeroonissa Begum, ante pp- 540, 31^, 
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*8^5* (which is ^^nerally kic^wn as the Code of Civill 

SrtsoKitH Procedure), subject to certain exceptions and provi- 

Ramnath. sions, as from the ist of January^ 1862. The excepi* 
tions are only five innufnber; they are modifications 
of the 3rd, 17th,* iiith, 172nd, and 205th sections 
of the Act, and none of them have any bearing an * 
the questions raised by this appeal. At the date, 
therefore, of the Judicial Commissioner's Order rff 
the 15th of May^ 1862, the Code of Civil Pocedure 
had thus been extended to and was in force tn Oude, 
The 388th section of that Code provides that 

from and after the time when this Act shall qome 

into operation* “ in any part of the British territories 
in India^ the procedure of .the Civil Courts in such 
part of the said territories shall be regulated by 
this Act, and except otherwise* provided by this * 
Act, by no oilier law or Regulation.*^ The only 

exception as to suits pending at the time when the 
Act shall come into operation is contained in the 
preceding section, and is in these words: If in any 
suit peading at the lime when this* Act shall come 
into operation, it shall appear to the Court that the 7 
application of any provision of this Act would 
deprive any party to the suit of any right in reference 
to the procedure of tlie s^t, whether of appeal or 
isllierwise, w^hich, but for the passing Wf this Act, 

would have belonged to him, the Court sha^l proceed 
according to tlie law iii force before tbi^ Act^takes 
effect.*^ There is no expression upon the facg * of 
the proceedings of an intention on the .par^t of the 
Judges below to suspend or modify the operation of 
Act, No‘* VIII, of 1859, by virtue of the provisions 
last quoted, or olhcrwise. Nor is it eaSj^^to see how 
the compulsory reference tcf carbitration which is here * 
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complained of could haye brought wj^bin the" 

definition of a right belongin^o^ the opposite party, 
^^oreover, that party himself, in the proceeding, ap- 
pealed to certain sections of the Aot as establishing 
the finality of the Award, thereby admitting that the 
referencfe was to'^Tie taken as made under the new 
. procedure. Any larger powers, therefore, which the 
Judicial Commissioner and his subordinate may have 
possessed under the Punjab Code must be held to 
have been suspended on the 15th of May^ 1862 ; 
and the. only question is whether the subsequent 
proceedings vjere authorized by the Code of Civil 
Procedure. • 

*Tlie 312th section of the Act provides, that if the 
parties to a suit are desirous that the matters in 
^difference between them in the suit, or any of such 
matters, shall be referred to the joint decision of one 
or more Arbitrator or Arbitrators, they may apply 
to th^ Court at any time before final judgment for 
an order of reference. The 314111 section provides, 
-that the Arbitrator or Arbitrators shall be nominated 
;*by the parties in such manner as may be agreed upon 
between them. If the parties cannot agree with respect 
to the nomination of the Arbitrator or Arbitrators, or 
if the person or persons nominated by them shall refuse 
to accept the ^Arbitration, and the parties are desirous 
that the domination be made by the Court, the 

Court .sh;^ll appoint the Arbitrator or Arbitrators. 

These section clear!/ import that the parties 
must either name the. Arbijtrators or consent to the 
nomination of them by the Court. They are the 
onfy provisions which bear upon Ihe subject; and it 
follows that ,tbe Code gives no authority to the Court 
,to force upon a reluctant 'pariy the decisioa of any 
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question^ in the caum, by Arbitratars selected abit^ 
Shkonaih Hiscj.etioiii It may, be observed that the PunjuSt 

Ramnaih. ' Code, Part 11 , sec. % cl. 15 . seems to require, fis 
might be ‘expected, equally wirb the Cale of Civil 
Procedure, the ^ouLent of the parties to a reference 
to, and the appointment of, Arbitrators. 

Therr Lordships need hardly observe, that if the 
appointment of the Arbitrators in this case w%s 
irregular, the irregularity Avas in no degree cured 
by the fact that they were four out ol ftve persons 
to whom the Appellant had on a former* occasion 
agreed to refer the matters then in dispute between 
him and the Respondent. That agreement to refer 
had proved abortive i the Re^spon dent’s suit was not 
brought to enforce it, but for the determination of 
the rights of the parties Uy tlic Court; and the ques-' 
tion referred to the Arbitrators was an entirely new 
question, suggested by the Judicial Commissioner. 

Again the appeal having been heard ex parte^ their^ 
Lordships have felt bound to consider, whether this 
cate could be brought within the principle of (hose 
authorities, which establish that a defect in the nomi- 
nalion of Arbitrators, may be cured by the waiver 
implied from^ the act of the party in going in before 
them, and taking his. chance of a favourable decision. 
Their Lordships are, h )wever, of op\^ion that the 
Appellant cannot be held to,^ave Jorfeited in this 
manner his right to question tne validitj|r qf ctiiese 
awards. From what has oeen already stated, » it 
appears that his protest^ and appeals were frequent, 
and were repeatedly* rejected as inadmissible bythje 
Judge#* ^Wltatever* part he topk in the proceedings 
before the Arbitrators, he must be efee^ed to have 
taken under a continuing protf^st, and in self* defence^ , 
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Their Lordships, therefore, however , miicjh they 
regret the necessity of re-opeiiin§ tjns litigalion, ^eel Shkonath 
bound to allow the present appeal. Rausatii. 

ft is not improbable that the decrees iibpeached 
give no more to the Respondent tUan^ upon a proper 
' adjitstment of the/*Si^counts will be found to he his 
^due« But this result has been reached by referring 
a question which involves a compromise of the strict 
legal rights of the^ parties, ,to Arbitrators who were 
not duly authorized to determine it. The consent 
of the App{?Uant was essential both to the form of 
the issue, and to the corrstitution of the Tribunal that 
was to decide it. It was wholly wamting to the one; 
if given at all to the other, it was, at most, a qualified 
consent. 

The only remaining questic 11 is, with what direc- 
tions this cause .shbuld be remitted to the Courts 
•below? It will, of cour^, be open to the Judge, if 
both parties consent, to refer the question suggested 
by the Order of the 15th of May, 1862, or any 
other question directed to the ascertainment^ of ^ their 
respective rights in the outstandings, or Arbitratorss 
'^uly appointed under the* Act, No. VIII, of 1859. 

But if the parties do not constant to any such mode 
of settling their disputes, it will be the duty of the 
Judge to*adjust Athe accounts still unsettled between 
them in the^egflar way, by taking an account of the 
debts which wepe due to and from the three Firms 
at the (late 6f tHe Farighkkuftees^ and of what has 
been f^ceived and paid in respect thereof, and by 
whom; 'by inqjuiring whether any and which 
of tfie debts due to or from the- said firms, Remain 
.<»ouUtanding and« unpaid respectively, and by ascer- 
taining what; upon the result of these accounlk, is 
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'due froqi either and which of the parties to the other 
ol them, i Act, No. Vfll. of 1859, sec. 98, seems 
to give to the Court the power of appointing a 
Receiveruf one .should be necessary. ? 

Their Lordships,t. therefore, will humbly recommend 
tier Majesty to reveVse the decree of the . Judicial ^ 
Commissioner of the 3rd of 1863, and that of^ 

the Civil Court of Lucknow of the 4th of 
1862, and to remit the cause to the Judge, with 
directions to wind up the outstanding concerns ' of 
the three Firms pursuant to the Farighkhuttees^ 
unless the parties shall consent to any other mode 
of determining (heir rights in these outstandings. 
Their Lordships think that the appellant is entitled 
to the costs of this appeal/ and also to the costs of 
the Order ol the 15th of Mayy 1862, and of th^ 
proceedings following upon it. ‘ 
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On appeal from the Sudder Dewanny Adawlut at 
• Madras^ 


T. 


. HE appeal in this case was brought from a decree 
pf the Sudder Court at Madras, which "Court affirmed 
a decree of the Civil Court of Cuddalore^ in a suit 
instituted by the first Respondenti as guardian of the 


'aSth, 29 thj 
30th Nov.; 
1865. 


® Present : Members of the fuBictdl Committee ^ — The Right 
Hon. Lord Chelmsford, the Right Hon. the Lord Justice Knight 
Bruci the Eight Hon. the Lord Justice Turner, the Right Hon. 
Sir James William Col vile, and the Right Hon. Sir Edward 
Vaughan Williams. • 

A^ses$0r .—The Right Hon. Sir Lawrence Peel. * * 


In a suit, 
which in- 
volved a dis- 
putedquestion 
oflact as to an 
alleged adop- 
tk>n and the 
«due execution 
of a Will, the 
Court in ^ 
India dis- • 
regarding 
other evi- 

, dence, relied 

solely upon the evidence of a witness examined af the instance of the 
Court itself. The effect oS the evidence of this witness was t<a show that 
at the time of the adoption and execution of the Will, the alleged 
Testator was In a dying stated* and, although at times roused to con- 
sciouaness, was, from his enfeebled mind, incapable of Understanding 

* the Jets he was represented to have performed : the Court below, 

♦ hoiJfever upon the evidence of this witness, as to 'his testamen|;ary 
capacity corroborated, as U thought, by a letter of the widow of the 
allied Testator, recognizing the adoption, and by her acquiescing in 
t«te performance irf certain funeral tight, of her de^sed husl^nd by 
the suopos^ adopted son, pronounced both the adoption and the will 

• to be 4lid. Upon appeal, held, that although as a general rule, in a 

question of fact, the judicial Committee were unwilling to disturb the 
judgment of. the Court below,,yet thetas it was the duty of *he appeUate 
Court to weigh the evidence and probabilities, and form an independent 
jud«nent, and taking intd consideration Jhe ^ence regarding the 
state apd capacity of the alleged adopter and of 

oniflion, that the evidence relied upon was so uns^isiaa»ry, that neither 
of the decrees of the Courts below could be upppeted, and reversed the 
same with costs, • * 
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'Second Rdipj^ondent, a Minor, the alleged adopted s69 ' 
of oncy Balhiristnam^ Naiker, deceased, against the 
f Appellant, the widow of Balakristnama Naiher,vciA^ 
other Defendants; to recover the estate of Balukrist^ 
nam,a Naiker in the ' possession of the Defendants. 
An alleged Will . of Balakristnama Naiker was also set 
op, which instrument, after reciting the.adoption, and 
a|)pointment of guardians to the second Respondenfr 
during his minority, purported to bequeath one-fourth 
of his estate to the Appellant, his widow. The fact of 
the adoption and execution of the Will were both denied 
by the Appellant. Witnesses were examined on both 
sidds,, whose evidence as to the adoption and execution 
of the Will was so unsatisfactory, that the Judge of the 
Civil Court of Cuddalore called an independent witness, 
not named by either party, and upon whose individual 
testimony, in addition to an arzee sent to the Collector 
of the District informing him of the adoption, and 
alleged to have been signed by the Appellant, , who 
lived in seClumon, the day after her husband’s death, 
the Courts, in . pronounced both the adoption 

«nd Will valid. Hence the present appeal. 

. The general facts of the case, and the effect and weight 
of the evidence, is stated in their Lordships’ judgment. 
The appeal was heard ex parte. 

Sir Hugh Cairnz, Q.C., and Mr, for 
the Appellants.. ■ ' 

The ' consideration of th^ir Dordshipij’” judgment 
was adjourned, and now pronounced by 

lie Right Hon. |.ord CHgLMSfORO. * < 

After stating tfah.na^re of the appeal, his LorS- 
/ .i^ips proceeded as follows :-r . • ^ 

The claim to the property is founded pd an alleged 
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•adoption of the kfant, 

sawd' ATtfifeie dnthedayot his 4eath, JJ^bich. 

k ia attegedi that he also executed a W H, by wburu. 
t appited the Respondent, 

khe Mcle of the infant, and D^an^yag» Natker,. 

th ”o. bi. Vir. (the Appelleet), the ^ 

his adopted son. .and » to* manage alHhe affairs, 

*his adopted son came of agfe. 

The alleged adoption aook piece at 7 o’clock, aatf 

£r.rK“:“.’-i"rCS. 

m'XbrgoXanT tS. WiU Wid, yet 

•k difficult to separate the different tran 

1. nr to View them itr any uti«.a 

day from each other, . or lo 

rrr rppiZt":^ tk. ad.pt^^ 

and the Will ac. ^ that* 

i, «.c took place and both t« __ 

S:^"ett :: either o..tb,aot„»- 

‘’•The'°alr'i.bieh are Wd to have oon.tit«ted ’ ^e. _ 
.doptioa ar, de.eribed b, all the 

Witnesses), ^t the j au- mere faciunt'oi the 

h, the 

WtlL appj^rs .to be sumcienv 7 

proof ,h,t application had bee. pr^^ 

mkd. to.ttd !:X‘iai' it 

fh^ir child in adoption, ^oor waa « #» 

* ^option of this boy befpre the day m question.. 
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TAVAHMAVV 

V. 
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challa 

NAlKSKh. 
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BUm^k* 


' . ,.I»8IS9 OT tttii fiRjtnr CO^Wfctt. 

■ C ' r , * 

T&e' -iah| w«fe i 

tion^ %o4>t|vi^0ut‘i9&<vy bf ^b^ay^costomed u^«t»onieb|i 
r but it •*ra8' aeknitted in arguuiont that ttiey^ftare iio|^ 
cssestial^ ifnd tb'at enough, was done thOve U'efeao' 
other obiiectto» but thfe absence < of Uiese cecetaonies) 
to constitute a fegal adoptioftr. ■ " * . ’ 

The case tvas heard €x parU .before dteie Lordi- 
ships, but in the Civil Court in / h</iiz it was strongly 
pressed against the Appellant in support . of the validity 
of the adoption, that she -was a consenting party to> 
it, performing her part in the ceremony, and after- 
ward's showing by unequivocal' acts her, entire acqui- 
escence in wl|at had been done. These acts were— - 
allowing the. boy to perform, the funeral rites as ail 
adopted son, sad the day after the adoption putting 
her mark to an (trzee addressed to the Collector of 
Southern Arcot, stating the adoption and the pet-' 
fprmancer' of the funeral irites< the adopted son, and 
praying iot the transfer into bis name of her). late 
husband’s property. 

WUb respect to the >areee, the Appellant, who was 
examined as a witness in the suit, positively denied 
that she ever put her mark' to it, and asserted tb^'it 
was a freudident imposftioa upon her.} and, as to the 
performance of the fqneral rites, it w^s alleged on her 
behalf that they weye not performed byii|,Firasa««‘ as, 
an adopted son,, but as her agent, ^he beikig unahle 
by the custom of her caste to go out ‘ and^pefform. 
them herself. ’ " • 

The evidence - in, soppojrt of the arzee is n^ of the 
Kioft .si^sfactorv description. Devamyaga, (he Ap* 
pelhioi’s ^.father,, hf whom it ip smd to haso. hdlSt 
. ip^pared,- and who wrote her name hefoea, .she put her 
jnaHc to it, was not produced, qlthougb hs was in tlio 
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Kst of witnesses del ivered in Ay the PlainiifF. The 
reason lor not^ examining him is^ stated jtnfmp- 
rajidum, presented to the Court by the Pljsuntiif, "that 
he suspected Devanayaga Ayangat ^was Associating 
With the adverse parties/' • ^ 

• With ‘respect tcT *the performance of the funeral 
rites considerable dpubt at least arises upon the 
testimony of the Purohit^ or family Priest, whether 
they were really performed by the boy as an adopt^ed 
son. 

*But assuming both these acts to be satisfactorily 
established, and also the participation of the Appel- 
lant in the proceedings of the 3ath of yuly^ 1849, 
aiil this will not sustain the validity of the adoption, 
unless it clearly appears that the act itself was per- 
« formed under such circumstances as would render it 
perfectly legal. 

The concurrence of the widow, and the ^ various 
acts ^f acquiescence attributed to ber^ would be im- 
portant if they were brought to bear upon a question 
which depended upon the preponderance evidence ; 
»but 'if the facts are once ascertained, presumptions 
arising from, conduct cannot establish a right which 
the facts themselves disprove. The Ajjpellant is a 
Hindoo female.* So long as she is acting without the 
guidance of disinterested adviser her acquiescence 
in an alleged adoption or Will ought not to prejudice 
her. Jn ^ case as the j)resent it was hardly to 

be • expected that she tvould be capable of dislin- 
‘ guisbingybetwecn an adoption in fact, and a. legal 
adaption, or between a WiU in fact, and a vaild WiJl- 
acts attributed to, her are* really no confirmation 
bf^ the Resppntient's * case, as every one of theip upon 
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which fhiUtice i« plaoed might e quail/ have been datw , 
witl|>Tel|>^ to a legal or an avoidable adoption. 

!,?*»»*. * question, therefore, will be, not' whethet c«ri 

***** acts* were* done which if unobjectionable in other 
r 4 ;spects would have''cpnstituted adoption, but whether 
the alleged adopting father was of Sufficient capacitjr 
at the time to understand the nature and object of • 
those aets, and voluntarily gave an intelligent conseAt 
to tlieli*' performance. • • . 

On this question, upon which the validity of the 
adoption and of the Will depends, man^ witnesses 
were called on both sides. It is unnecessary to exa- 
mine the evidenci, or to weigh one set of witnesMS ' 
against the other, because, the Judge who tried the 
cause in the Court b61oW declined to decide the case 
upon their conflicting testimony,, but himself 'directed* 
an additional witness to be examined, and taking the,. , 
facts deposed to by him as tb the bodily and mental 
SlAte of Balahristnama Naiker at the time of per- 
forming the acts in question, made them the founda^ 
tioo of his judgment. Can it be said that he rightly. . 
exercised his judicial function in the appreciation ofT 
tfiose facts, and in the correct application of the law 
to thehf ? What is the description giwii by 
Rao, the Court witness, as he is cabled, of the sfatb 
of Balakristnamti Naiker on the da^ in question?' 
Tlial of a dying man, almost continua>ly ^insensible, ' 
thongb occasionally roqsed to consciousij^ss by loud 
tpnes, or by pungent applications to his nostrij^; but 
immediately aftewwafds relapsing, in^o asj^ 
of^^ maensihility, andVbcn momeiftaray coosciohs, wj^ 
his mittd quite inert* and instantly fat%ued upon iKe ^ 
'.^ligbtert exerdon. ’ v 

How is it possible that a peMon in such a condtttbo- 
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«mld' be capable of any act requiring judgnyent and* 
reflection-, especially one to which no antecedent cir- 
cnnistances appear to have led, ind for which the 
enfeebled and scarcely conscious mind ^as unpreparen. challa 
In such a state as that describe4, even if the mind AiaitR* 
.were passively aw3to to the suggestions made to it, !t 
would naturally cling to repose, and yield, for the sake 
oi.it, to any external suggestion. Viewing the adop- 
tion and the Will together, they present every appear- 
ance of a concerted family arrangeih^nt. As an 
adopted child paisses into a new family, his naturd 
reFations become, as it* were, strangers, and the. as»o. 
ciation of the "toy's natural uncle .with ^the father of 
th^ adopting mother for which the Will provides, must 
be regarded as a contemporaneous and concurrent act 
yith the adoption. If the law were to countenance 
acts of this descriptfon, performed at such a time and 
under such circumstances, without the clearest and 
most cogent evidence to establish their validity, rela- , 
tions and managers would be encouraged to advaned 
their own private notions of whc^,t might be^ advisable 
to be done for the good of the family, and to ascribe 
acts' to a dying man in which he would have been the 
merely passive instrument to* prolong their own gain 

and authority. * ^ .• 

If this question had come originally before their 
Lordships, Aanrf not by way of appeal, they would have 
had no difficulty* in deciding that Balahrisinama 
Nuiker was^on ‘the day in qifestion quite incompetent 
.t( 3 |<jp*form the adoption, or any other act requiring 
the •exer^iseVot the powers of judgment and reflection. 

TJliey have, however, to deal ,wUh the case lender 
.# the influence of#two previous decisions at variance with 
their own *views. But the concurrence of opitdon of 
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I Wo Colirts ip upon a mere question of 

faOt, has mot upon previous occasions prevented their 
Lordships acting upon their own independent judg- 
ment. Ilf the 'Case of Rungama v. Atchamn "(4 
Moore’s Ind« 4 ^pp. Cases, p. i), upon a disputed 
question of ajdoption, the Provincial Court hnd the 
Sudder Court on appeal, held that the evidence was 
not sufficient to establish the fact of adoption : but 
their decision was reversed by this Committee. Pre- 
cisely the same state of things occurred in Huradhun 
Mookufjia v^ Muiharanath Mookurjia (4 , Moore’s 
Ind. App« Cases, 414), and with the^ same result. 
And in Mudjioo Soodun Sundial v. Suroo Chunder 
Sirkar Chowdry (4 Moore’j Ind App* Cases, 43i)j 
Dr. Lushington in delivering, the judgment of their 
Lordships, says in p. 433, "'both the Courts below 
have decided against the validity of the instrument ; a 
fact wffich, considering the advantages the fudges in 
india generally possess, of forming a correct opinion 
of the probability of the transaction, and in some 
ca^es qf the credit^ due to the witnesses, affords a 
strdttg presumption in favour of the correctness ot*^ 
thhir decisions, but does no1:, and ought not to relieve 
this, the Coprt of last "resort, from the duty of exa- 
mining the whole ‘'evidence, and forming for itself an 
opinion upon the whole case.*’ \ 

The case is something different from a inere ques- 
tion of fact. The matters questioned, ,, adoption 
and a Will, involve both the factum of each and* the 
capacity of the alleged adopting father and Testalijl'« 
Each of these acts Interferes with and displaces pre- 
viously existing rights, inchoate or presumptive. A 
. Judge ^ w(io decides in favour bf a dfsputed adoption 
or Wtil a case of questioned capacity of a dying., 
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tnaii, must apply his mind ndt simply* to* Ae act of 
adoption in fact* or to the execution in fact* of afWill, 
h^t he must be careful to see that the jealous requisi- 
tions of the law as to the proof of* acts of persons 
done in extremsjfxe fully com^iei with. Now,* in 
this case the JuUge, not satisfied with the evidence 
brought before him^ .selected a witness to assist him 
vfrifh his judgment. There was no careful weighing 
of the evidence on both sides, but his decision was 
founded upon the single testimony of this witness. 
T4ie SuddSr Court say, Little need be added to the 
arguments on ^hich the Civill Judge has founded his 
decision, " and they add nothing! They, therefore, 
adopt the conclusions at which the Civil Judge arrived, 
based not upon a review, of the whole of the evidence, 
hut upon a witness chosen by himself, whose testimony 
iii the opinion of their Lordships does not warrant 
the judgment which he Mas pronounced. Th^y will, 
therefore, recommend to Her Majesty that the decrees 
appealed from be reversed, with costs. 
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Maharajah Rajundur Kishwur 
Sing, Bahadoor 


^*1 Appellant, 


AND 


Sheopursun Misser 


. . . Respondent? 


7th & 8th 
Peb. i866 


On appeal from the Sudder Dewanny Adawlut 
of Bombay. 

The Appellant in this case by his suit c1ai.netc), 
firsts possession of certain Mousahsy as forming part 
of his Zemtndary^ secondly, to set aside a summary^ 
award which upheld the Respondent's right under an 
alleged 4? Allies Biri tenure and thirdly, to recover 
arrears of rent under a lease and Kahooleat^ aWeged 
by him to have been granted to the Respondent of 
ihe Mouzaks in question. The Sudder Court, in effect, 
reversing the decree of the Zillah Court, declined to 
adjudicate the case upon the issues raised as to the title^ 

, A 

• Present r-^-Members of the yudicial ]l^ight 

Hon. Lord Cbolmstord; the Right Hon. Sir Jannes William Colvile, 
cand the Right Hon. Sir Edward Vaughan Willitms. 

Assessor The Right Hon. Sir Lawrence ^PeeV. t 


A summary 
suit was 
brought by 
A, against 
R., to recover 
arrears of re^t 
of certain 
Mouaahs al- 
veged to be 
held by B, 
under a Lease 
SiTidKabooleat, 

The defence 
by B. to^he 
suit was a 
denial that 
the latter 
instrument 
had been 
executed by 
him, and he 

set up a title ^ ^ ‘ ; 

to the Mowtahs as being Bhakee Biri tenure. The D^eputy Collector b#oiw , 
wjhom the snit was tried, doubted the execution of the KahooUat^ by A, 
and dismissed the suit. A. then brought a regular suit against 
seeking, first, to establisn bis proprietary ^ fbe Mouzaks Zemin’> 

dar ; secondly, to set asidp the summary award ; and thirdly, to recove# 
arrears of rent under the lease and« Kaboolsat, w hen B. raised the same 
defence as in the summitry suit. The Bfudder Court nonsuited A., and . 
disixiMiised the suit for multifarlousness and misjmnder. Sueh decree 
^ Mvacsed on appeal by the Judicial Committee as, by the roles of pleading 
in claim for rent in arrear. and to remove doubts in A.'s titte as 

to Wse to B*, as raised by the defence, ibciot obj^tionable on 
tbe'groun^^ ^uUUartoosneSs, but can be included in one plaint. • 
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ttf fbe Appellant as Zemindar to t£e Mouza/is, on ttie 
ground of the multifariousness and ml(^joinder of 
claims in the plaint. Hence the* present appeal! 

' As the judgment upon appeal v|fas confined to a 
question of pleading, it is onl% necessary to give a 
. Krief ontltne oSTfie facts. * 

It appeared from the statements in the Appellant's 
•case, that the entirety of Pergunnahs, Majkona and) 
■ SumraOH, comprising the Zemindttry of the Appel)' 
lant, were permanently settled by the Government, 
, under i&w. Reg. I., of 1793, in the years 1790 — 
without specification of Mousahs, and only by Tuppaks-, 
with the grandfather of the Aippellant, Maharajah 
• Beer Kishwur Singh, That the Mduzaks in ques> 
tion, ten in number, ’were included within two of 
* the ‘settled Tuppahs, viz., Tuppah, Chigwun But- 
surra and Tuppdh, Munpore, situate in Pergunnak 
Majhona, The Maharajpk died in possession of the 
entirety of the Zemindary, which ultimately tlescended^ 
to the Appellant. • 

It further appeared, that since the permanent settle ' 
ment in 1790-1, the Mouzahs in questihn, liad been 
let to different tenants,* at varying jummur someti^mes 
jointly with 'Other lands, and sometimes separately.’ 
That from the year 1223 \_Fus^y, i8t<t-i8i6 C. E.} 
to 18*19 C. R., the Mouzahs 'NZTt \et to Nansuh Ram 
Mtsser, father of the Respondent, afterwards'to 
other persons, and further, that in the year 1850, the 
Appellanff ancestor, Maharajah Nawul Kishwur 
Si^gh, had granted to the Respondent a lease of the 
Mauzajis for five, years, at a/umwn of Rs. 2,305. 13a, 
bp. delivering to 'him a and taking from .him a 
Kahooleat, or .counterpart, of such lease. * 
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The re^t secured by the lease and Kabooleai 
into arrear, ' the late Maharajah in 1853 instituted a 
summary suit against the Respondent in the Deputy 
‘Collector’s jCourl of Chumparun^ to recover the arrears 
due. The Respondent by his answers denied that he 
was' lessee of the' Mouzahs, or had tak,en any lease, or . 
executed a KaMoleat, and set up a title to the Mouzahs-, 
as having for a long time been ancestral, and pucp 
chased as Bhakee Birt by his ancestors ; that his ances- 
tors and himself had been in possession of the Mouzahs] 
paying the revenue, according to the rent-foll fixed 
in Fusly, 1 197, yearly, to the ..Maharaiah, in conse- 
' quence of its bein^ joint at the settle'ment of the 
lands in \igli,’ Fusiy (1790-1), and that the Maha-^ 
rajah had no right to diminish or enhance the*regis- 
tered jumma. . This was^ denied by the Maharajah, 
but the Deputy Collector by being of opinion, that the . 
execution of the Kahooleat was doubtful, dismissed 
the summary suit. 

In consequence the Maharajah brought a regular 
suit in the Court of the Principal Sudder Atneen, for 
the District bf Sarum, against the Respondent. 

In the plaint the claim w,as laid at Rs. 68,036. 
the valu^ of the lands ip dispute and balance of rent 
due for the y«ars 1260 and 1261 Fusfy (1852-3 ^ 
1853-4 C. E.). The plaint stated, that the plaintiff sued 
fop possession of the Mouzahs, his heredita-y property, 
amounting in extent to 2,587 biggafis qf land, and 
valued at Rs. 64,700, the , price of thfc land at 
issue, at the rate of Co.’s Rs. 25 per biggak, and to 
, recover Rs. 1,030. gia. “arrears of rent* foe 1260 
Fusly, for which a ^summary suit was pending, anfib 
Rs. 2,305.* 13a. 2p., the rent fdr 1261 Fusly, inserted 
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iA, (he Kabooleat^ dated Sth^of the inonth -iif Assin^ 
1258 Fusfyt making an a^^gregate claim# of ^Co/s 
Rs. 68,036, 7a. ; by the annulment of a summary award 
of the Deputy Collector of the District of" Chumpa- 
rufty dated the 2gih of the month o| May^ 1854, and 
by "the tancellatbn of a letter affirming the Bhakee 
. Birty dated the lytb of the month of Assar^ 1232 
Puslyy and alleged by the Defendant to have been 
grafted by Maharajah Aniind Kishwur Singh to 
Nanouh Ram Misser^ the father of the Defendant. 
Tlie principal facts above stated were set forth in 
the plaint, and, among*st others, that the Mouzahs in 
question were a part of the Plaintifl's settled ancestral 
Zemindaryy and had been let on lease or farm to divers 
persons, and, among others, to the Respondent, and 
previously to his father, since deceased. The plaint 
also stated that litigation had occurred in 1228 Fusly 
(1820-1 C.E.); between the late Maharajah **Anund 
Kishx^r Singh and the father of the Respondent^ 
and pleaded and insisted on the disclaimer made 
therein, on the i8th of Septemhavy 1824, and, which 
^hen • became and thereafter remained matter of 
record, of tht Bhakee I tri tenure and title set up By 
the father of the Respondent, *and also pn the judg- 
ment of^the Magistrate, dated the.MGth of February y 
1825, founded *on that disclaimer; and the plaint, 
charged aifd insisted that a letter and four acquit- 
tances .sajd to' bear the seal of the late Makarajahy 
and . relied upon in the* summary suit by the Re- 
spondent, * in order to avqid the effect of such 
disc&imei* were forgeries; and in corroboration the 
plaibt referred to thc^ previous legal profeedings 
••brought agajni^t*lhe Respondent for rent, and by him 
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against Ryots, in . which he was describei(f.a9 
“ farfaer " merely, ^nd also to the fact that no mentioit 
was made therein respectively, or otlierwise at all, ,ol 
the pretended Bhakee Birt tentfre, letter, or acquit^ 
tances aforesaid ^respectively, since the disclaimer, and 
the judgment ,of the Magistrate. The plaint, after 
pointing out that the finding of the Deputy Collector, i 
on the comparison of seals merely, in favour of the 
authenticity of the alleged letter and acquittances,' 
was erroneous, and not founded on any sufficient 
proof, concluded by insisting that the proprietary 
right and possession of the 'Maharajah and of his 
ancestors witji respect to the Mouzahs in question, and 
the absence of any interest^ of the Defendant in them, 
were manifest; nevertheless, .owing to the Deputy 
Collector having passed an Order for the dism'issal ofr 
the claim for rent, it had become necessary to prefer a 
claim for possession by the annulment of the award, 
and to recover the rent, and prayed that the summary 
award, and the letter of Bhakee Birt pleaded by 
the Dffen^ant, might be annulled, and that possession 
of the Mouzahs, and the claim for rent, with interest 
hereafter, and Putnee mesne proceeds, with inteVest 
to the day of possessfon, be granted from the De- 
fendant. • 

The Respondent by his answer, aftdr taking several 
technical objections to the suit and to ,form of* the plaint, 
stated that the Mouzahs came into pos'^^ssipn ,of his 
father at different periods, zs' Bhakee Birt at z jumtna, 
or rent of Rs. 1,901, t^e revenue fixed, as it was 
alleged, at the settlement of iigT 'Fusly. The anfwer 
then admitted the* legal protjjeedmgs had taken ptace 
in I2JI Fusly, between Mahirajah Anjind Ktshwur ” 
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Sittgh and the Respondent’s] father, and thj:; filing (rf ^ 

tlie disclaimer by the father, which he accounted for Mahakajar 

being given under coercion and pressure. The 

answer denied the execution of the. Kahwleat by baramor 

the Respondent, and then referjed to and relied on . •• 

j -'*■■’• ’ ... . Shbopubsum 

the award or oecree in the summary suit brought on Missbr. 

that instrument, for ijent. 

' "Issues were recorded by the Principal Suddtr 
/fmeen, the principal being, first, whether there was 
a misjoinder of claims, and secondly, as to the alleged 
tenure of 'Bhakee Birt. 

Both partes went into evidence to establish ihnr 
respective claims, and the hearing of^ the suit touk 
place on the 3rd of Mayy 1856, before the Principal 
Sudder Ameen [Mirza Mahomed Saduk Khan) of 
‘ the District of Sarun, when a decree was made in 
favour of the Plaintiff. In that judgment all the 
technical objections pleaded in bar were set aside, and 
it was therein stated, that the suit had originated , 
agreeably to the reasons stated in the plaint, bn 
account of the plea of BhakeeSirt having been, set 
up bn the part of the Defendant in the summary suit ; 
that in fact, the KaiooUal zsA summary suit were >for 
nine MouzahyS, but, inasmuch as the plea of Bhakee Birt 
referred to eleven Mouzahs, and qne out of these was 
not under ^ftgation, for this reason, the claim was for 
ten MoUzahs. aThat these facts were all manifest from 
the plaiat |n(] replication, and that there was no flaw 
in’ ^his case ; and passTng over some other technical 
points, it was declared, that; there was no misjoinder 
of claims, because* the principa 4 claim was for pos* > 
session by the^annulqient of the and the 

claim for ran! had 'been connected with it like mesne 
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proceedsN^f tha^, till 126;, which was within the term*o1 
the lease pleaded by the Plaintiff, the claim was under 
the designation of rent, and subsee^uent to that the 
applicalion» was ior mesne proceeds till the recovery 6t 
possession ; and that, -therefore, there was no joinder 
of contradictory claims, Tlie decree** then decided 
against the Kabooleat of the Defendant, file 3 by the 
Plaintiff, stating that it was not proved to the satis- 
faction of the Court ; and. that its genuineness could 
not be relied upon, because it had been executed upon 
plain paper, and attested by two of the subordinates 
of the Plaintiff ; that when the contained in 

a Kabooleat was b6gh, that is, above Rs. 2,000, and 
there has been a contention with the Defendant on a* 
former occasion, its execution in this manner was sur- 
prising, and that in such’a case it was necessary that 
the Kabooleat should have been executed upon stamp 
paper acid registered, and ordered that the case be 
decreed with a modification, that the Plaintiff bei put 
in possession of the Mouzahs in question and recover 
from the Defendant tthe mesne proceeds thereof* 
from that day^s date till recovery of possessfon, 
whatever might be ascertained at the execution of the 
decree, with costs proportionate to the amount proved, 
and interest according to practice ; that the costs of 
the Plaintiff for the amount unproved life charged to 
the Plaintiff, and that the costs of the Defehdant be 
borne by himself. ^ , 

The Defendant appealed against this decree to the 
late Sudder Dewanny A^amlut of Bengal. The 
principal ground of appeal was, that by reason of the 
tlami beinjg multifarious, the PJaintitf ougiht to- have 
been nonsuited. A cross appeal* waS Slso brought by 
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Hie, Appellant against so much* of the la&t<;nif4ntioned 
decree as declared that the Kabooi^at was not proved 
to have been executed. 

^The hearing of both appeals came * on before the 
late Sudder Dewanny Adawluty the C^urt consisting of 
Messrs. J, Ctilvin^ A. Sconce^ and J, Money ^ on 
the 31st of July^ 185^, when a decree was pronounced, 
reversing the decree of the Principal Sudder Ameen^ 
and .dismissing, or nonsuiting, the Plaintiff’s suit. The 
Judgment of the Sudder Court stated, that the Plaintiff’s 
P4eaders. contended, that the Kabooleat said to have 
been executed by the Defendant on the 5th Aesin^ 1858, 
was a reciprocal contract binding by* its tprms on both 
parties; that this contract^being repudiated by the one 
party, could not be binding on the other ; that the De*- 
iendanf, rejecting the Kohooleat^ relied upon an earlier 
title, and that this earlier title being opposed to the 
Plaintiff’s right as Zemindar^ he was competent 

to sue* to set it aside ; that the averment ttiat the 

• - • 

Defendant was a farmer for five years, created by the 
will of the Zemindar^ was a simple* and limited ^issu^ ; 
^ut if that issue was not substantiated, it appeared to 
thelCourt that it would be ilnjust to be Defendant to 
put him to the disadvantage of*opposing his ejection 
from the villages upon grounds incompatible with that 
ground which rtaintiff chose as his cause of action.^ 
And, lastly*, Se fTourt considered the Kabooleat of 
5th Asstn^ r:?58, not to be substantiated ; and that 
it would be nnproper to proceed to adjudicate upon 
issues^ which could arise ’jnly from circumstances 
forefgn to the claim founded upon that document. 
ThVdecree accordingly dismissed* the Plainti^'s suit, 
so far as it coivretned the validity of the Kabooleat ; 
but did not adjudicate any Jssue as to the Defendant’s 
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iste. right of IfkCfupancy of the villager, or to his alleged 
■MAHAiiMAH BiH tenure, (declaring that on those points the 

■ vV.’Ll””' decision would have the effect of a nonsuit. , 

The presenrappeal was from' this decree. 

, No appearance Having been put in by the Respon- 
dent, the appe?/l was heard ex parte. ' * . * 

The Attorney-General (Sir '/?. Palmer^ Q. C. ), 
and Mr. Leith^ for the Appellant. 


K.I9HWI>K 

SiMoh, 

Bahadoor 

«. 

SHSOrUMUN 


This decree is moat unsatisfactory. The Court 
below refused to decide upon the merits, upon a 
technical ground of pleading, which we submit cannot 
be sustained. Theye was, we submit, ' no such mis- 
joinder of claims as justified the Court in nonsuiting 
the Appellant. The Coiirt, having regard to the 
pleadings and circumstances of the case, ought- not to 
have refused to adjudicate the issues raised as to the 
Respoy.dent’s right of occupancy of the Mouzahs in 
t]uestioh, under the alleged Bhakee Birt tenure set up 
by him, and as to the effect of the summary decision 
of. the Deputy CoHector establishing the same. [Sir 
Lawrence Peel : The Sudder Court seems to forget 
the rights of the Plaintiff-, and to treat the defences' 
of the Defendant as the cause of the Plaintiff’s action.} 
The primarj' objept of the suit was to obtain a reversal 
of that summary award, and to havu it deC;reed and 
' declared that such Bhakee Birt tenuiv d^id not exist, 
and then on the assumption that such a-tenure did not 
exist, as ancillary thereto, and on his' right as "Zemin- 
4ar and proprietor of the Mousahs, to obtain <n the 
alternative, either ^ decree for. the reht due during 
the time the Resppndent was in' possession under-the 
lease and Kabeoleat, or a decree fotapossession, in the, 
event ol his denial of such a lease* 
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'Upon the merits we contend, that from ^the frame^ 
of the answer, tjie onus probandi w^s on^ the Rey>on- 
dent to prove the Bhakee Birt tenure, relied upon^ 
by him, which he failed to do; while, *00 the contrary, 
the Appellant established pi^eligiinary tiiFe, and 
that ihi MouzcChs were held by the Respondent's 
• father, himself and, others, as ordinary lessees, at 
Varying rents, and not under any fixed tenure, as he 
*set .up in his defence. • 

Judgment having been reserved, was now delivered 

by* . • 
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The Righf Hon. Lord CHELMSFORD. 

• This is an appeal from a decision of the fate* 
Sudder Dewanny Adawlut of Bengal, which re- 
•versed* a decision of the Zillah Court in favour of the 
Appellant, the Plaintiff in the suit. The decision of 
the Sudder Court proceeded solely on the ground of 
misjcjnder of causes of action in the Plaintiffs suit. 
The objection had been raised in, and overruleU 
by, the Court below. It is necessary for the clue oon- 
^ideration of this objection to ascertain carefully what 
artf the causes of action which are stated in the plaiat. 
The plaint states them with sufficient precision in the 
first paragraph. It alleges that .•the Plaintiff sues, 
not summarily, but in due formr (or possession of 
certain Mou'Saks^ which it describes by names and 
boundaries, ji'ild which it alleged to be bis hereditary 
property ; and also to rc!tove*r certain arrears of rent,^ 
amounting to Rs. 1,030. for 1260, Fusly for which 
a shmmary suit was •pending; and Rs. 2,305, 13a. 2p.,. 
tlid rent for 1261, Fusljy^ inserted^ in the I^abooletsif 
• dated the 5th, of the -month of Asein^ 1258, Fusly^ 
by the annulment of a summary award of the Deputy 



UKahahajah 
RaJONDU* , 
'Kishwur 
Sing, 
Bahadoor 

V. 

Sheopursun' 


^ , CASES m THE PRIVY COUNCIL 

Collectoi^ qf the District of Chumifarun^ dated the* 
29th of 1854, and by the cancellation of a letter 

affirming the Bhakee Birt tentire, dated the ryth of the- 
month Asiin^ \t\ 2 . This specification of the causes 
of ;suil is accompanit'd with statements of the falseness 
of the claim to *the Bhakee Birt tenureVof the dang'er' 
which the Plaintiff apprehends to his proprietary title ' 
from the summary decision above mentioned, that its 
annulment is impossible wkhout a regular suit, anjl 
he concludes the paragraph by stating that he sues, 
therefore, for the reversal of the summary award, the 
confirmation of his proprietary interest and posses- 
sion, and ilii^ refutation of the allegation of the 
Defendant respecting the Bhckkee Birt tenure. 

The case, then, as alleged in the plaint, if the 
plaint be regular, must be brought within the prin-* 
ciples stated in Mr, Maepherson's Book on Civil 
ProcediSre/' page iii [3rd, ’Ed*]* where he says, 
plaint may have an appearance of doubleness when it 
prays, not only for possession, but that the transac- 
tions v^pon which the Defendants are supposed to 
found their title may be set aside ; but the latterv 
pfayer is merely subsidiary to, and, in fact, forms 
part of, the former, because possession cannot be given 
without first rentoviiig the existing im^pediraents/* 
This question is distinct from any that relates merely 
to delect of proof or error in law, in a Plarn'tifFs vievv 
of his case in the whole or part, that qjay warrant 
a dismissal at the hearing ^ wholly or in part. The 
question here relates to uip'ty of title, and connection 
and dependence between the cld.ms of the Plaintiff.. 
In this fuii the Pfaimiff’s titles, is one ; it is his pro^ 
prielary right as Zemindar. We mlist look to the ' 
PlaintitVs admitted title as .Zemindar and to the 
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terferance which such title by established tenure of 1B66. 

this kind, to Jearn what is meant by the term pos- Maharajah 

session/* The Mouzahs are part of the Plaintiff's ' k^JhwuIT 

Zemindary ; the Plaintiff is the assessed"" proprietor 

upder ^ the Decennial Settlement? The Defendant v, 

claims that which would, if established, % be a dependent Missbr. 

tenure, the Zemindar being his immediate superior 

in the holding. It is not a Ryotwary tenure at all, 

arid no question as to Ryo(s title to occupancy can 

arise in this dispute. All the distinct portions of the 

Plaintiff's claim flow from, support, and have relation 

to and connection with his proprietary title, which - 

prtmd facie entitles him to the collections. The 

farming leasejsupports it, the rent payable under that 

lease, supports it, and the removal of the adverse title 

would confirm it. , 

If this tenure be not interposed between the Ze^ 

mindar and the cultivators, the ordinary' relation 

between him and them exits ; but if it be interposjpd, * 

the Zemindar* s general proprietary title to the col- 

lections is gone, and in lieu of it he is simply^ entitled 

t(f some jumma from the mesne proprietors. It is 

obvious then, that the assertion of such a title is a 

» ' * ^ 
serious prejudice to a Zemindar^ and rpay materially 

interfere wit|i ' his successful management of his Ze- 
mindary. JSucb an intermediate tenure cuts off tfie 
possession, thal^ is, the Zemindar's title to the rents 
and*pv( 9 flt(^ immediately^^ derived from the cultivators. 

* I#i this sense, the term ^possession ” is used in tliis 
plaint., Now, this injury, supposing the claim to the 
^kakee' Birt tenure to be groundless, is not the less 
a wrong requiring a remedy, when it is put forward 
by one in, possession under a title to an inferiojr right, 
derived from the Zemindar \ as, for instance, by a farmer 
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0 ^ a porli\>n of tjie Zemindary, If such a claim were 
preltrjed b>a persoti^having such an interest, it would 
, certainl) be competent to the Zemindar^ if the claim^ 
amounted to a repudiation or worked a forfeiture o^ 
the existing interest, *■ to sue for the restoration of 
possession, and, the quieting of the claim also; be- 
cause the limitation of his demand to that of posses- 
sion would keep alive an adverse claim, and would 
also multiply suits. 

A Zemindar, or landlord, may waive a forfeiture, 
and may treat a tenancy or interest as continuing 
which his tenant repudiates, or in respect of which 
he has incurre4 a forfeiture. Consequently, the mere 
inclusion of a claim for rent in a suit of this cha- 
racter cannot make the suit multifarious, unless it 
could be treated as multifarious if it insisted on the 

9 

repudiation or forfeiture. 

It the Shakee Birt tenure valid, the Plaintiff has 
no title to possession in the sense in which he uses ^hat 
term. He might have a right to rent for a time on 
the footing of contract/* or estoppel even from a Birt 
tenant, if the latter accepted a lease, but that would 
rest on special grounds, and would not flow from his 
general .proprietary title. Until (his claim to a Biri 
tenure, therefore, be removed, the Plaintiff cannot 
have the “ possession ” which he seeks, since, in some 
way or oiher, the Defendant stand;s IjetWeen the 
Plsdntiff, as owner of the ^rimd facte' ' jj^topri^tsity 
right and the cultivators. Had the Defendant ad> 
mitted the tenancy under,. ‘the Kadooleat, tits Plain* 
tiffs title to the rent* would have* been established, 
but that admission, unless qualiped, would also . ha^ei 
removed those impediments to* the Plaintiff’s pro- 
prietary title which he desires, ^lo have removed; but 
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OT, the Defendant repudiates Jhat tenancy a/ogeth^r, 
he, at least when the Plaintiff fails to prove it, can. 
not urge it against tMe Plaintiff’s title. See In the 
■?ase of Rajah Oodit Purkash Singh v. Martindell (4 
Moore’s Ind. App, Cases, p. 454)1 Lord Kingsdown‘s 
• judgment in aflRfmtince of the general principle. 

This lease being removed (the l^laintiff having 
•failed to prove it, and the defendant renouncing it), 
what bar is there to the assertion of the proprietary 
right to the collections, unless the Birt tenure inter* 
^pose one? On that bar the Defendant does rely, and 
unless it be^ removed, the Plaintiff can scarcely ex- 
pect to lease or otherwise manage his Zetnindary with 
‘effect It is an impediment in the way of his 
possession, which the suit is instituted to remove. 
The 'reasons alleged in the Sudder Ameen^s Court 
for overruling thi objection seem to be unsatisfactory ; 
for as the title to me.spe profits supposes a ^rong, and 
the^ title to rent proceeds on contract, tl/e union of^ 
such causes of action would be contrary to princijjle. 
But as these Courts have divided jurisdiction of 
a Court of Law and a Court of Equity substantially 
united in one Court, acclaim for rent in arrear, and a 
claim to remove clouds on" the title to demise raised 
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by the tenant,, seem to be unobjectionable, and no 
authority wSs cited to support the objection. In 
truth ibe Tlairp to rent under the farming leiise 
supports yie proprietary title. 

< No* inconvenience c^n result from the inclusion of 
these subjects in one sOit, since the defence to the 
claim Tor rent in. fact raised ,them all, and they w^ere^ 
*dealt with without confusion or. difficulty. 

Their Lordships think, therefore, that the Sudder 
Court should have beard the appeal upon the merits. 
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iteJ ■ 'Their \^ordships' ought, upon general principles,' to- 
Marakajh decision which the Sudder Court should 

Rajundur have 'given; but a difficulty has been interposed in 
'Sing, the Court ^ of the Sudder AmeeUy which renders a* 
Bahadoor decision on the Birt^ tenure impossible by this Board. 

^*Misseb'^” The' question of this hirt tenure has.not been adjvf- 
^ dicated upon in 'the Court below. The Sudder Ameek 
should have allowed the Defendant to "get his docue . 
ments stamped, and, if necessary, should have ad- 
journed the hearing for that purpose. The Court,* 
however, excluded them from evidence, as untstamped, 
and as documents which were * inadmissible unless 
* stamped. The Plainjiff ought not in any way to he 
prejudiced by this neglect of the Defendant, and to . 
allow the Defendant to reagitate these questions as 
to the Birt tenure in another suit* would be a serious 
injustice and wrong to* the Plairfiiff. The proper 
course, then, to be adopted is to reverse the decisions 
of the Sudder Court and of the Sudder Ameen^ and 
to nemand the cause to the lower Court, not for the 
purpose of taking further evidence, or of hearing the 
cause on fresh materials other than the stamped docu- 
mentS, but to enable the Dotfendant to get the in- 
struments stamped. Thee inferior Court should then 
decide on the ^^vidence already taken Jn ’the cause, 
and on those documents, if stamped, with<Tefererice to 
all *the issues raised on the cause, giving* a complete 
decision on them all. Their Lordships will forbear 
from expressing any opinion • upon the validity' of 
the iSfW ten.ure, on the evidence in its present ?in- 
.perfect state j but they think it proper to oi)serve 
that if the Birt tenure be displaced, that displace^* 
ment will lend considerably to Wtify the Plaintiff's 
proof of H-he Kahooleat ; for the Defendant's possession- 
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^ would then have no apparent title* uiiless /ne deriVed 
from • a lease from the Zemindar^ the sole proprietor ; 
wo person (bn that hypothesis) intervening Eetweeij 
•the cnltivators and the proprietary titJe of Zemindar- 

The Order for remanding tfre oafise to be thus re- 
heard, will entrrte*the Plaintiff to have €he matter of 
his appeal to the Sudder on the Kalooleat reopened. 

. Jt is in favour of his appeal so far as to smbject the 
decision against the Kabooleat to review upon the re- 
' consideration of the whole case upon the merits. The 
considei;ation of a case upon evidence can seldom bre 
"satisfactory, unless -all the presumptions for and 
against a claim arising on ail the « evidence offered, or 

• on proofs withheld, on the course of pleading, and 

tardy production of impartant portions of a claim, or 
defence, be viewed in connection with the oral or 
documentary probf which per se might suffice to 
establish it. This cai];tion is more particularly neces- 
sary in India^ where fabrication of seals and 'documents 
is so common and so skilfully conducted. * 

Their Lordships will recomnoend to Her Majesty 
that the decrees of the Sudder Court,* and of the 
Sudder Ameen be reversed,* that the Appejlant 
should have, the costs of the appeal ; that the cause 
be remanded ^to the High Cour|, with directions to 
send 'the ca%se back to the Zillak Court for re^trial, 
on the isme of the existence of the Bir^ tentfre, 
giving the*. Respondent an opportunity of having 
the *tfn*st£Anpe*d documents stamped, if he shall be so 
adfised) but making him liable for the costa of the 
first trial,* which Jiis omission tp have those documents » 
alamped has made abortive. . < 
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I.ALLA BunSEEDHUR , ... ... Appellant-^ 

c> 

r f 

* AND 

Koonwur Bindeseree Dutt Singh, 1 

and after his death, Respondent-^ 

Gunaish Koer ... ...) 


^On appeal from the Sudder Dewanny Adaudut of 
the North West Provinces^ at Agra. 


Sth & 7th 
Feb i8^. 

In 1850, the 
guardian of a 
minor (his 
stepmother) 
hy^nlkrarna- 
vnak^ among 
other thi ngs, 
charged the 
minor s an- 
cestral estate 


The suit out of which the present appeal arose was 
instituted by the late Koonwur Bindeseree Dutt Singh 
deceased, and afterwards represented by the Respon- 

* Present Members of the Judicial Committee — The Right 
^Hon, Lord Chelmsford, the Right Hon. Sir James William Cob ile, 
and the Right Hon. Sir Edward Vaughan Williams. 

Assessor : — The Right Hon. Sir Lawrence Peel. 

• * 


with the pay- 
ment of Rs. 27,000 in favour of L , the amount of his alleged claim against 
the estate, respecting which an appeal was then pending, but to which 
estate he \ms -himself a debtor, undertaking at the same time to prosecute 
certain claims against M , L. agreeing to advance money for that purpose, 
and to resist certain claims brought by /f. against the Minor’s estate. 

In February^ 1851, having obtained judgment against the estate for 
Rs. 26.986, and taken out execution thereon, the estate was advertised 
for sa?e on the ^^h of that month. To prevent the sale, L , advanc^. ^ 
the amount of the judgment-debt, and on the 19th of that month com- 
menced a suit against the guardian in which he claimed the Rs. 26,986, 
the amount advanced bv him, and the Rs. 27,000 agreed to be. paii^^ 
hm by the /kramamaf, Had the further sum ol Rs 1,354, alleged to 
have been paid by him for the proceedings against 3 /., making together ^ 
Ks. 55,341. On the following day the guardian filled a confession of 
judgm^t admitting the debt, hypothecating the Minor’s e^state, and 
undertaking to pay the same by instalments, with the exception of the 
Rs. 27,000, at six per cent interest Tl^ instalments not being paid, Lv, 
in 4853^ took out execution on the judgment, and under t^e execution put 
up the ^tal^e for sale, and became the purchaser himself. *On the tnit^or 
attaining {hi* inajority,, hb brought a suit to set aside the sale, impeach-v 
ing ih0 ttalHiactlon as fraudulent and collusively obtained by L from his 
guardiavtit The Courts in India set aside the sale 0^/011 the ground of « 
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4 cnt, againf^t the ApptfUanU and Goolqb Koanwur^ 
his- step'.mother, who had acted a.^ his guaprdian •during 
^some part of his minority. The object of the suit* 
was to recover a Talooh, and other a^cestrhl property, 
ptirchasedby the Appellant afa ^ndicial sale yndep 
a decfee, which it was alleged had b^en fraudulently 
procured by him .through collusion with Goolab Koon^ 

* hiir^ in a suit brought by hfm in which she had 
allowed judgment to go -by default; the suit having 
been originally instituted under an Ikrarnamah^ or 
«.dced of*agreement, executed by her as guardian to 
the Respond^mt, charging the Minor’s estate. 

The adverse title set up by thcf Apf\ellan*t was thus 
’derived. Sheodutt Sifi^k^ the Respondent’s father, 
died on the 3rd of July^ 1849. Ho had had, in his 
lifetime, pecuniary^ dealings with one Seetaram ,Singh\ 
the Appellant’s father, and those had involved him io 
a long course of litigaftiou with the Appelhdt. P’or 
a<l\iances to cairy on that litigation, or otherwise, ^ he^ 
had become largely indebted to one Mohun Lall. At 
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Bunshbdhur 
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Koonwuk 
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Dutt Singh. 


fraud, and decreed the restitution of the estate, with mesne pro6ls ancE 
damages, subject to the repayment, by way ot reduction, of the Rs. 26,986 
at five per cent. Upon appeal, such decree affirlned by the Judicial' 
Committee, first, ou thefround that the transaction was fraudulent and 
collusive, and prejudicial to the e&ta|e of the Minor, there being no 
evideitce to show the neccssity^or the guardian obtaining the pecuniary 
ass^tance sought, or to justify her submitting to L.*s extraordinaiy terms 
contained in the Jkrarnamah, by allowing, without^ consideration, his 
r^JJfubtful claim against the Minor’s estate, to which he really was a debtor 
himself; and secondly, that L , who set up the charge, had failed to relieve 
himself of the burden which the Hindoo law cast upon him of showing 
That fie had, at l^st, good ground for supposing that the transaction 
was for the benefit of the Minor’s estate. • 

In setting aside the Tkrarnamah and sale, interest was allowed L. Oii> 
the Rs. 26,000, advanced by him, at the rate of six per cent* contracted for 
in that instfument, in lieu of •five per cent awarded by the Stidder Court. 

Such a modification of the ^ecree of the Court below, held not suf* 
ficient to deprive the Respoildent of costs of ^pppeal. 

The case 9f AH H ossein v, Badel Khan (19th of May^ A., 

AT W. where it was held, that there is np difference to be made 
^between the innocent purchaser and one tainted with fraud, which had 
brought about aa execution sale observed upon and dissented from* 
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the time ol death hi&<. son (the Respondent) ' was* 
but fouB yeairs old; ^and his step-mother^ Gaolab* 
Koonmur^ becanne bis guard ran. ^ 

In Fetru-a^y, iS^p, a negotiation took plhoe be* * 
tween* her and the < Appellant, which resulted in her 
executing to him qn the 1 7th of that mont'b, an Ikrar^, 
namah^ or deed of agreement. By that instrument 
she, amongst other things, charged the Minor’s estate' 
with the payment of a sum of Rs. 27,000 to the 
Appellant, and undertook, to prosecute certain claims 
against Mohun X^//; the Appellant uudertaking to- 
advance money on certain term<s for that purpose, as also^ 
for the purpose of resisting the claims which Mohun 
Lall was prosecuting against thi^ Minor s estate. 

In February^ 185,1., Mohun ImH having obtained 
j^udgment against the estate for Rs. 26)986. i5ia« 4p., 
and taken out execution thereon, had advertised 
the estdte^ tot sale, on. the 2V>th of that month. It 
^as alleged that to prevent this sale^ the Appellant 
advanced the anaount of the judgment debt; and, on 
the liQth of Februafy^ commenced a suit againbt 
Goolab Koonwur^ as the guardian of the Respondent, 

« in vtbich be claimed, as due to him from the estate,, 
the amoiruit of that advance, the sum of.Rs. 27,000, 
which was simulated! 'by the Ikrar to be'-^aid to, him; 
aod a furtbec sum ot Rs. 1,354. QP** aii^ged to have 
been advanced for the purposes of the pr^eedings 
against Mohun Lall^ m^akiug in ail, .sum oi 
Ks. 55,341- la- ip. On the following day the guar* 
dian, as Defendant, bled, a confession of judgment, 
admitting the whole amount claused to be due^; 
vndeitakmg to pay ‘ k by annual instalmenie ol 
Rs. 7, goo ; reciting the Ikrar and' the advapc.e of tlie 
Rs. 26,986. 15a. 9p,', hypothecating the Minor’s estate 
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as ' ifL security for the whole ^o«int a^inittexl to ba 
flue; and providing that in the event of any fayure 
in the payment of the annual instalments, the Ap*peL 
ladt should be at liberty to take out esiecution against 
the hypothecated property for the whole amount of 
‘ bis* judgement debf With interest. It was stipulated,. 

• however, that the Rs. 27,000 should bear no inte4‘t'5t, 
and that the rate of interest on the rest of the debt 
should be six per cent. , 

The instalments were not paid; and, in 18^53, the 
Appellaqt «took out execution on the judgment con- 
fessed for the^ sum of’Rs. 70,168. 7a. up., put op the* 
property for sale under that execution, and on the apth 
of JunCy 1853, purchased it himself lor Rs. 5i»635. 
In consequence, however, of a mortgage on the 
»TalooHy which was held by Mohun which gave 
rise to a protracted* litigation, he did not obtain pos- 
session of that portion » of the property purchased 
until {he year i860. * 

The Respondent attained his majority in December y 
1861, and commenced this suit* on the 22nd of J^ly^ 
^86r. By his plaint he impeached as invalid and 
collusive the Ikrar, the tognovit or judgment by con- 
fession, and the execution sale, as being collusively 
obtained from hie guardian. 

The principitl Sudder Ameen {Moulvee Mohumud 
Ubdoolla of Zillah Allahabady made a decree 

in th^ ^ei^'dndent's favour on the nth of November^ 
18&1, awarding him po&ession of the estate sued for, 
'with Rs.’ 36,470, iia. 6p.' , for mesne profits and 

9 • * 

damages^ but alloMj/fng the Appdlant to set oH against 
t^is auin the sum of, Rs. 28,41^. 3a. iop», which 
‘ was compouad%d of * the before-mentioned items of 
, Rs. 36,986, 15a. 4p.^. and Rs. 1,354. la, gip. On 
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V CASES IN rttR PRITY COUNCIL 

' 

he judder Qourt at Agra^ conaitting ^ bi 
Mes^Ss Roberts and Btitten^ by its decFce’of the 
2otb of *863, generally affirmed this decree, 

but reducxd the damages awarded by an allowance bf 
five per cent, fof the cost of collection and manage- 
ment, and by the sum paid for income-tax; and also^ 
reduced the reduction or set-off aljowance to the 
Appellant by the item of Rs. 1,354. la. Qp. And 
by its decree of the 31st May^ 1864, made on air 
application for review of judgment, the same Court 
modified its own decree by allowing the -Appellant 
interest on the principal sum'of Rs. 26,986. r5a, 4p., 
which was to be deducted by him, at the rate of five 
per cent, * 

The appeal was from this decree. 


* * 

Mr. Forsyth, Q. C., and Mrr Pontifex, for the 

Appellant 

• 

, Tho circumstances in wliich Goolab Koonwns', as 
guardian of the Minur, was placed at the tune ot 
execution in tlie Appellant's favour of the Ikrarnamah 
ol the 17th of February, 1850, were such as to render V 
iu*a proper act on her part. She acted under tlie 
advice of those who were interested in. the preserva- 
tion ol the ancestral property of th^ Minor. It is 
elear that the estate would have been so^^ on the aotti 
ot February, 1851, it the Appellant bad not advanced 
the Ks. 26,986. Such a charge made a' i^anager 
for the benefit ot the Miiior’s estate is good l^y'the 
Hindoo law. H unoomanpersaud Fanday y. l^us- 
sumat Babooee M^nraj Koonweree (a) and authoyi- 
lies the/k cited {b], ' I'tiere was no evidence lb show 


/f, 407. 


(tf) 6M00IC S Ind. App, Cases, ,393. 
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fraud and collusion between ^oolal ^oonwur ancf 
the Appellant in the transaction, or that the, same, was 
prejudicial to the Minor’s estate. We submit, therefore 
that the auction sale to him was a regular and^valid sale 
which cannot be annulled or settaside, and that he is 
entitled ^0 possessiiTh" under the sale. [Lord Chelms- 
, FORD : You get a ^cognovit for Rs. 54,000 on an 
advance ol Rs. 26 986, borrowed according to yonr 
argument to save the ests^te, but under that cognovit, 
or confession of judgment, you force a sale yourself and 
actually buy in the Minor’s estate. Can that stand ’•>] 
The sale was^by public auction under a decree of 
Court whereby the payment of the Rs. 26,986, ad- 
vanced to save the estate, was decreed. H the trans- 
action as to the /krarnamah fails, yet the Appellant 
was a purchaser at an execution sale and a^decree 
holder. His rights* were similar to a stranger 
purchasing, AH Hossein iV. Badel Khan [a). * At all 
eventsj the execution sale was good to the extent 
of Rs. 26,986, and the decree appealed from, if cor- 
rect, so far as possession was awarded to the Respon- 
;^nt,* does not pl2|ce the Appellant in the position 
in which, in equity, he entitled to be placed, 
Brocklehurst v.‘ Jessop {b). iBoth Courts in India 
held that this particular sum, part of the amount 
awarded to the Xppel Ian t by the decree under which ^ 
the auctior/*^le .,took place, was actually advanced by 
the Appe^laij^r to Goolab Koonwur as guardian of 
the Minor and registered* proprietor of his property, 
ahd if the decree had been jeonfined to that sum, the 
sale* of tlie estate would properly* have taken place in 
execution thereof. Lastijj, the Court below was^^wrong, 
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in allowing oqly five ppr cent, interest. The SuMer 
Cocyrt ha8 noVliscretion to alter the rate of' interest 
allowed in India, namely twelve per cent. 

The •Attoriley-General (Sir R. Palmer, Q. C.) 

, and Mr# Leith, for the Respondent. 

There was : no legal contract between the step- 
mother, the Appellant and the 'Minor as would in * 
equity bind the Minor’s estate. The evidence shows 
the whole transaction 'tainted with fraud. [Lord 
Chelmsford : We are satisfied on that point ; you 
will confine yourself to the , question, whether in- 
terest ought not to have been allowed by the Court 
at the rate*of twelve percent.] No specific amount 
ot interest was agreed tov The amount of interest 
is in the discretion of the Court. Here the, Ikrar^ 
namah and the whofe transaction was collusive and 
fraudulent In Lindsay v. The Oriental Bank at 
Colombo (a) a wrong-doer was disallowed his advances, 
though for business purposes of a firm. * 

Their Lordships reserved judgment, which was now 

* 9 

|)roootincfecl by 

. The Right Hon. Sir James #. Colvilk. . 

After stating the a’bove facts his Lordship pro- 
ceeded i 

t *. 

“The first and principal question that arises upon 
it is whether the Ikrar of the i7th*^‘'T>f February, 
t^o, which was executed by his guairi^aq dqring bis 
minority, is binding upon th% Respondent. 

In dealing with this, ‘question we have no dfibculty 
about the ratio decidendi, since it is admitted that 

the priflqjpjes which goveri^ it have been autht^ita- 

• % 

• (tf) 13 Moore's P. C. CaseS; 4^26^, 
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tHfely t»id down" in tlie’caSn of Htmootfianpersa'tti . 

Punkay v. Mussuriiat Babooee • Kooimeret Lai-u 

m Moore’s fnd. App. Cases^ p. 423)- It is there said, • ^ 

‘^Thc power of the manager for afl infdnt heir to 

dharge an ostate out his own, is, »under the Hindoo Dow Sui(Mt> 

law, a 'limited ’and qualified power. .It can only be 

exercised rightly in, a case of need, of for the benefit 

of* the estate. Tue actual pressure on the estate, the 

danger to be averted, or. the benefit to be j^nferred 

o*pon it, in the particular instance, is the thing to be 

tegarded.” And again, p. 424, “ The lender is bound 

to inquire in^o the necessities for tlie loan, and to 

satisfy himselt, as well as he can, With reference to th’e 

parties with whom he i,s dealing, that the Manager is 

acting in the particular instance for the benefit of the 

«state.'” It follows, from the passages above cited, 

Sind from the rest* of this judgment, that he who sefs 
up a charge' upon a Minor’s estate, create^ In his 
favotij^ by the guardian, is bound to show, at lea^t, 
that when the charge was so created, there were 
reasonable grounds for believing that the.transaclion 
^as' for the benefit of the estate. 

The learned Counsel for the Appellant have not 
ventured to contend that the stipulaj;ions of the 
instrument, to which these princijJles have now to be 
applied,* were,’ upon the face of them, beneficial tq 
the Respd^ent’a estate. Their arguments have been 
.directed ^o^ihoyv that the whole transaction might be 
justified' by'* a' conslderatfon of the circumstances in 
Wbic£ the parties stood, and of the nature of the 
iki^ron'in which Siagh had in his life- 

been engaged. It .becomes* necessary, therefore, 
to review, as. Briefiy -as may be, the very tedious and 
,'ln«tic4te history of that litigation. 


X- 



0k X, CASES JN rHE PRIVt COONCIL 

tSSh.' In Singh, the father of the Afr* 

pellai^, had lent, og agreed to lend, Rs, 29,500 io 
^®***”*”** Skeodnit Singh, on a mortgage of the ancestral 
Koohwo* TaUoh nOW in* dispute. The .lalook consisted o 1 
D4JTTS(N«ff. tw«)lty-ninie vilrag^s, * and the mortgage was to he a 
usufructuary mortgage by way of a ledss for teh years* 
of the whole Talook, Before this arcangement was a 
completed, it appeared that the two other persons/ 
named l^ijmuth and Biskun Dayat^ claimed to.be * 
prior mortgagees of part of the TalooL 

It was at first settled between Sheodutf Singh and 
his mortgagees, that Seeiaram Singh ^?hould apply' 
part of the R^. 29, *500 in paying off Baijnauth and 
Bishun Dayai] but it was ultipoately arranged between* 
those two persons and Seetaram^ that the three should 

be jointly interested in* the mortgage; the share of* 
Seeiaram being taken to be Rs. 17,700, and that of 

the other two Rs. 11,800. ,The instrument of the * 
37th of Afoy, 1828, by which this 50 >called partner- 

A * 

ship was effected, provided, that it it should be deemed 
advisable thereafter t/> dissolve the partnership, the 
property should be divided and held separately in. the^ 
proportion above specified, * * 

They vcntered into possession of the mortgaged 
property in ^une^ ciSaS, and in 183 ( dissolved their 
so-callad partnership; thereupon Bishuh Dayai and 
haijnauth became mortgagees in possesskh^uof twelve, 
and. Seeiaram became, or ought to hayc become, 
mortgagee in possession* of the remalnin| 8evenl;,eea 
village Id the Taloek. ■ 

We «ay ‘‘or ought to have become,"' because jt 
appears,^ froip the subsequent proceedings, ^t>lie 
never was in possession of ^v,e pi db^se viUagM; 
sHbey ftavtng been transferred by Shegdlifi ^ Singh,. 



OR aweal mou rm bast rnmns: 

pfhr -to the mortgage to- bi^ wivl$ and t/o ottter 
porsoWi^ * 

S^ 0 $iaram carried on b£s generaT busTnesa lA part- 
^iier^hip' with one Sheosuhai \ and pn- tb^ diasolution 
of tbeiF partnerah^H and a cooae(juent division of its 
. ibsetSf this moct^^e feU to- the share of Sheosuhai, 
fte was n?ever^ however, recognised* as mortgagee 

• by Sheodutt Singk^ nor was his name recorded as- 

xnprtgagee untii after ^une^ (838, when the period of 
ten years, during whicli the possession of the mort- 
gagee was to continue, expired. and the 

other pairtfes then in possession of the mortgaged 
premises, retained possession afte^ yune^ 1838 ; they 

• allowed the Governnrent revenue tp fall into arrear, 
in consequence of which the estate was attached, and 

• let ih farm, for six years, to one Jlahee Buksh^ whosr 
’ security,. Tarab jfli, acquired by assignment the whole 

of the interest, as mq^tgagee (if any) of 
and also the mortgage rights of Buijnauih, Those ^ 
of Biskun Di$yal became vested in some other 
parties, • , 

Torah AH instituted proceedings on the i^rtgage 
securities against Sheodutt Singh^ claiming the baknce 
alleged to be due on them*r but these proceedings,, 
though successful in the Court of .first Instance, were 
ultimately dilmissed by the Sadder Court, apparently 
on the gffRlnd ^that the mortgage debt bad been satis- 
fied the* perception of rents during the possession 
under ’tbe^efi years' leaue, * , 

this state of things, and on the /tbof Junty 
l 84 a, Sheaduti Singh brought, the first suit of which 
I^ve any mention against the Appellant and hii- 
bmther, sin^^cease^, as the sons and representatives 
el and agam^ all the other 'persons 
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Mfi; nho 111 rae^ course of tfie transactiotts lastly ‘a6^ 

' stated, bad* ibecoaie interested in the mortgage ih>c»-, 

ritfea 'or been in possession of tire inortgage<| 

j^oofiwuR premises, ^he oljject of the suit was to recover 
’i^xT*^NoiiL possessron of the, property, on the dotrble ground that 
the principal and interest of the mortgage debt had • 
been J/qaidaied by the collections, ,and^tbat the period • 
for vshich the property had been mortgaged bafl* 
expired, and it also claimed .a large snm for the mesne 
profits of the four years during which it was alleged 
possession had been wrongfully retained. ‘ . 

It is unnecessary to consider very ipitiutely the 

merits of this, suit, •'because a final decree had been 

made in it before February 1850, when the widow* 

of Sheodutt executed to Bunsetdhur the Ikrarnamak 

in question, ft is sufficient to state that although * 

the plaint expressly stated that the principal and 

interert (Sjf the mortgage debt had been liquidated by 

« the collections, the Appellant did not dispute Ithat 

(act. His defence was simply that by reason of the 

assig'nmpnu to Sheosuhai by his father Seetaram^ he 

had ceased to have cither interest or liability in thcV 

• * 

• ma'tter. 

The' 'coursf of the suit was as follows : — On the 
26th of Junt, iSifs, the Principal * Slider ,Ameen 
4 ecrCed in favour of tlie Plaintiffs for redemption 
and possession of the estate after the ex]^iration of 
the farm, but nonsuited the claim fmr nupsnfi'prbfits; 
and i^raages. On a femancl from the iStrrftfer Court, ■ 
the swne Officer, by a itecree, dated the -affth of ' 
made ‘the Appellaift and his biri^lier, 
as ce^hehe W See(dra)», liable, jointly with 
■ in the sum of Rs. 16,570 7a. ;9p., aS mea^e ptofifs 

* the yew 1246, but* dis^missed the claifli Idi: , 
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rfaiftages for the years 1247, *1248, anti 1249 B.s. ^ 
shoald ats0 b& mentioned that be expressly foujid In 
lys judgment that the mortgage debt had been dis- 
charged* There was an appeal from tins second 
decision, and tYit^J^uiider Court hy its original decree 
*on that appeaf held, that the AppelKnt, as the then 
sole heir and representative of Seetaram (his brother 
having died), was solely liable to the Plaintiffs for the 
tnesne profits and damage's due to him; and that the 
sum awarded by the Principal Stidder Ameen ought 
t<> be increased by the mesne profits for the years 
1247, 1248, and 1249. Their decree seems to have 
proceeded on the ground that** Seeinram and his 
estate were primarily liable to the mortgagor for the 
nondelivery of the possession when it ought to have 
Tieen redelivered ; , and were accountable for the 
mesne profits of the vrhole estate, notwithstanding 
the transfer to Baijnadih^ Bishun Dayal^ SReosuhai^ 
and •others. r 

The Appellant applied for and obtained a review of 
this decree on the grounds thal he was improperly 
'''chafed with the mesne profits of the twelve villages 
held in possession hy Baijni^uth a.viA Bishun Dctyal 
that be was . improperly charged with the profits of 
the five villagges of which, by reason of their assign- 
ment to S^odut^s wives and others, Seetaram was 
never in possession; and that he was improperly 
Charge4, osiiilifa a certain^ amount under the head of 
^Say^. And he a^aln rajsed the question thal the 
eSepit 'of, tha t^nsfer to SHeosuhai was to determine 
. Kabitity. of for the 4>roflts of any part 

'of thO ‘estate. The iwajdrity of the Court 'decided; 
af&th^ the, Appellant on the last point, andjjlo h^ 
..lltfotir on the three Oiiieits; and the final decree 
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the antounli of the jpfc^a claitned in' respect of tljof 
twelve villages of wluch Sfes/or'e of was unrest ionably 
in possesafon after the diwolutioo of the so^alloSi 
pa^nershtp betwjen' bini' and Saijftautk and Bishuw 
Dayal,' TIhs^ ,fioal decree was dated the* ist of 
March, 1846. ‘The Appellant siatisfied this judg-^ , 
ment toy payments into the Court to the atnonnt of 
Rs. a®, 21 1, laa. 9p. ; and .these moneys were af ter-- 
wards paid out through the Mookktar of Sheodutt 
Singh, and are those or some of those wiiicjh in the 
third clause of the IhrarnamaTt are aljeged to h^ve 
found their w%y into the hands of Mohun LalL 

The Appellant, having thus satisfied this decreet 
instituted in the year 1847 a suit »;ia'nst Sheodutt 
Singh. His claim was founded on the wrong dono 
to Seetaram by reason of his not getting possession 
of thfi ^ve villages assigned- to the wives of Sheodutt 
t^ingh, and was for the profits of those villages 4l>nng 
the ten years of the mortgage lease. The gross 
amhunt claimed wav Rs. 27,129. 6a. 6p. principal, 
and an equal sum for interest. Tlie proceeding^ 
in this sutt are not amongst the documents in ‘the 
Appeodi*, apd for the* facts we are referred to the 
short report of thh case in the fourth volume of the 
JSuider decision for the North-Western Provinces 

1|849)» P- 

Prom that, it appear^ that the Piinc|pa 4 Sodikr 
on the (jist of DticmHr, 1847. decreed in 
■feydtir of thd Appellant .upon the ground; cert^ljr 
er^oq^s, that he had been tjidde to pay the proits 
of tW# viMage#i;*brft he awjurded him only so »{tfcb 
of dip profits- as fell within the pltiod^ of ^ts^ve ' 
^rapjtior.to the institution of the wft; tn^ng: 
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thf rest of the claim as harried by \fa$ Regi/laUoA of iW. 
Limitation. The Sudder Court on appei^ revjsrsed 
this decreci and by its decree of the adth of Mafch^ Ev?fa«aPHua • 
i%49i dismissed the Appellant’s suit«altogother. The Koonwur 
reasons for the judgment are not ^very clearly ex- 
.pressed; but the Court seems to have been of opp'ion, 
that if Seeiaram had any claim for damages in respect 
of the failure to give him possession of these villages, 

* be should have sued dpring the currency of the 
leaser and that at all events his representative (the 
Appellant) could not then maintain that action. 

The Appellant obtained leave to appeal to H r 
Majesty in Council against tbis» decree ; and his 
appeal was pending in 1850 when the Ikrarnamah 
was Signed. 

• In the meantime, and in 1848, Sheodutt Singh had 
brought his suit against the Appellant for the profits 
of the Talonk^ during the years of the farmings lease 
which were not covered by the former suit)* and bad , 
obtained a judgment for the sum of Rs. 7,480. 4a. gp., 
which is the subject or the fourth clause of the Ikrur» 

^amak. He had also commenced a third suit against 
the’ Appellant in the nam% of his son, the Respondent, . 
ill respect of property derive*d by the Respondent 

from his motlier. That suit wa^ undecided on the 

<■ ^ 

3rd of yul^ 1849, when Sieedutt Singh died. 

Hence ilPthe, date of the Ikrarnamah the position 
of the, ^pjftai:^ and the Respondent’s guardian with 
reference to th^santecedent ‘’litigation was this. .The 
Ap^^ant*. had been decrhfd to pay and had paid 
H$* i%a. in respect* of the final decree of 

i8f6. , .By the decree p( 1848 • hd" "had be^ fpt^nd 
to pay4.%uthad not paid, Rs. 7,480 , 4a. , gp., 

(prtdMbly) . interest ,aod costs.. Another epit was 
. pbodtpg* against him,, &ut ha4 not bean decided. Oa 
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tlia oUm htod, W bad brought a' sutf to cii<or<i^i^ 
daim^ for of Rs 50,000 against the Estate of 

She&d^t^ Siiigk. But Hsis claim had been only par* 
tially diverted iVk his favour by the Ziilah Court, ha 4 
been wholly dismissed by the Suddsf Court, and wail 
the* subject of an appeal to England. * * 

This being the position of the parties, What were , 
the provisions of the Iktarnamah which the guardian^ 
was induced to sign? Th^ first clause, after stating • 
that the Appellant had been unjustly made to suffer 
the losses which he had sustained, by reasoir of Sfeo- 
duti SingK^ first suit, partly tn order to compensate 
him for such losses, and partly in order to induce him 
to abandon the appeal in his own suit, made the estate* 
liable to pay him Rs. 27,000, without interest. This 
clause was obviously against the Minor’s interest, in » 
so far as it reopened the questions* closed by the final 
decrea^ Qf the ist of March^ 1846; admitted the in* 
justice c 3 f the claim on which it was founded ; '^and 
gave cpmpensatiUn to the Appellant for the loss which 
it had inflicted upon t him. It is contended, however, 
that the success of the appeal was so probable, and ^ 
the consequences of that sufccess were so serious, tb'at 
the gua,!!!dieh was justified in spending Rs. 27,000 to 
a:vert thdt danger <5ro«n the estate. This is the point 
which hais been most laboured 1 at the BaVi hut their 
Lordshipa 'Can find in the facts befofe ttilhi no rea- 
sonable. ;grounds for such a conclUsiouj^ qpurse 

of ingenioM argument,* the learUed Counsel ! 
thd, A^pi^iaht were^ almojf const mined to admit that , 
the partiduiar action • was nnscon^liived^ ' matmddb: 4 s | 
it Was brgiu|^t ^tol'iScover the ii%eaue profiU of ‘ 
villages of Hvhich wr coawiiV thO; Dhlhadaht 
ieeh m possession. They w€*e furtW "Obliged 
a^it that dude r Rfg. of 
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H Uie .boiler of a usufractdat^ nloi^gage in i\ie pri* 

jierty would cease on the Itquidation by tbe usufruct Ialul 

>f the principal and interest of kis.itebt; and cbnse- 

[Gently that in any action founded Ion the breach of Eoonwuk* 

L i ^ s, • f ^ 

he agteement, express or implied, to give possession Durt SisafJ^ 
rf^the five village's^**" it was essentia? to allege and 
Drove that, by reason of the toondeliivery of such 
possession . something still remained due on the 
nortgage. 

* Their Lordships haVe extreme difficulty in seeing 
iiow such* a suit could have been manntained by the 
A^ppellant ; since in the first suit of SheoduU Singh 
against him it had been alleged ^nd proved as sl fact 
that the mortgage debt had been fulfy discharged ; 
and he, instead of taking issue on that allegation, 
had sought to escape liability by showing that by 
reason of Seeiarants assignment to Shfosuhai he had 
no interest whatever in JLhe mortgage. But^aiyaming 
that he might have maintained such a suit, they have ^ 
to observe that it would have been founded on acau^O 


of action different from that on yrhich the suit actually 
Jprought proceeded ; and that it is not to be supposed 
that if the appeal had come here, this Committee 
would have taken the unprecedented course, sug>^ 
gested by Mr. JPontifex^ of revering decree that 
had dismissed a suit improperly conceived, and of 
remanding^Ae clause in order that it might be moulded, 
into a .jsuit of an entirely different character. To 
their Lbrdi^ups it appears that the appeal octasi^Ofted 
no ^ftch 'denger to the Minorus estate j and that ther^ 
are! no %rpunds fon, saying that the stipulations of, the 
, fimt clause, so favourable to tbe •Appellant^ were fpr 
the, benefit Minor, or could have been rensoa** 

alfly supposed to be so. 


X-^61 
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The tlwd ^clause appc^ars to their L,ordsWf>s ' to l|p’ 
of the, *ai»e character. No plauaible reason have 
lihiMiB^Hva fbeen assigned why the guardian should embark in an , 

S omwuK expensive Utigatfcn In order to. recover back fronf 

necessarUy 

have to account in the general account then opeh^ • 
and- unsettled between him and tjje estate ; Or why, 
in consideration of advances for the purposes of that* 
litigation, she should agree, to divide with the Appel- • 
lant moneys which, if recovered, would belong to the 
Minorus estate. * The latter objection affects also the 
seventh clause* , 

There is a .conflict of evidence concerning the 
alleged payment of the sum of Rs. 7,480. la- gp. men^ 
tioned in the fourth clause. . The oral evidence to 
negative the payment is undoubtedly very loose and* 
unsatisfactory, and the Gomastah of the Appellant 
has given some evidence oh the fact of payment,' 

« which he corroborated by the production of an ^ntry 
in' the Appellant’s Books. On the other hand, it is 
remllrkaj)le . that the Appellant, though examined as a 
witness on other points, did not depose tothispay^ 
mCnt', and the circumstance tliat the claim in resp'Cct 
of whicli this suni had 'been decreed was of precisely 
the same character, with those which the first clause 
gf the document ,iiad pronounced to be unjust tends 
to justify this cbnclusiou of the Cqprts**S>elow, -that 
this Clause Was under colour of an ^adr^s^n^ of a 
paytMteht that Was never tnade, — the release of a 
debt to the jpfdjodice of a Mindr^ Ist^e. 
Tbeilf do*no think it is nccessaty *to de?:^e 

the '(|ue8j>ion ' whetlier • this pajj^meut' wa^' really ml^> 
,lf it was tibt made, the cfause, 
aobther i^iVong argument hgpinat .rtie valSSty 0^ tbe^ 



iB66. 


ON APPEAL FROM THE EAST INOIE^ 

Ikra ; ‘ but if it was toade,* it would ^ot in any 
degree cure the other defects* of that ’instnjment, l*ua 

Dfhich would have to be consideredas H this clause ^ 

were not inserted in it. The fifth *claasi seems to 
ippiy abandonment of the’ suit pending at. the Dutt SiNoifc. 
date of Sheodutt Singh’s death. It. was, therefore, 
al&O to the prejudroe of the estate. 

If the above-stated view of the particular clauses 
pf- the Ikrar be correct, the only ground on which the 
instrument can be supported is, that the transaction, 
is' a whafe, was for the benefit of the estate, because 
the necessit}% for obtaining the pecuniary assistance • 
of the Appellant was so urgent that the guardian 
*was justified in Bubmitting to the extraordinary and 
usurious "terms on which it was to be given. There 
* is no proof of suph a necessity ; and it might be 
sufficient for the purposes ^of this appeal to say that, 
in their Lordships' judgment, the Appellant ljjSis*wholly 
failed to relieve himself of the burden which the law # 
casts upon him of showing that he had good grounds 
for supposing that this transactioh was for .the benefit 
# of the estate. 

*Their Lordships, however^ are disposed to * gu • 
farther, and. to say that the Courts below were 
warranted in^ihiputing the character of fraudulent 
contrivance to this transaction* , 

Tbe negotiation out of which it sprang was one 
betweem Purdah woman acting as the guardian and 
msc^ger of an infant’s estate, and a keen man of 
business, a^ that time a debtor to the estate. She Is 
induced 'to sign ah instrument* which transforms ' the 
debtor into a creditor, And heavily burdens bet wafd’s 
property, jvitbout cdnsideration, except the ^merely 
, colourable one of tbe abandonment of the app'eal and 
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the promise of futm-e advances for the purposes *<rf 
Ktigalsoo,. which a portion, at lea^t, was neither 
necessary fior pjfudent; of litigation which, if unsaof^ 
cessfut, would be riynous to the estate^^ and, if socw 
cesiful,. was to result in a division of spoils absolutely 
incompatible with her duty as guardian* It Is nbt 
shown that, in coming to this agreement, she had 
assistance of proper or independent advisers. On. 
the other hand, it is not shown affirmatively by wh^ 
practice (if any) upon her ignorance or her , fears she 
may have been induced to execute the document. 
She may or she may not have been fully informed as 
to what she was doing. But whether rshe was herself 
defrauded, or whether slie acted in collusion with the 
Appellant, the transactmn was in either case a fraud^ 
upon the Respondent. * 

It however, been stroiigly urged that this 

finding Uf the invalidity of the IkraY is not fa^al to. 
the title of the Appellant as purchaser at the ckecu- 
tiotv sale. It has been contended that his rights arc 
identical with those which a stranger purchasing at^ 
the same sale would have had ; that the execution 
was good, at least, to^ the extent of the Rs. 26,985^ 
advanced to* save . the property from sale at the suit of 
Mohun Lall and that the rights of (Hie Res{)ondent 
against the Appellant, taking them at highest^ 
are limited to the recovery of the differejpce between 
^last'^mentioned sum^|md the price ;the 

,execi^tkHi sale. Another argument in iiivpur tSk this 
conclusion was, that the Respoitdent not really 
heejs inimd by ih^ sale of Us* aiKCstral propeiPty 
under this execution, because ,be w^ld e^nalfy li^ve ^ 
lost it if it had been at suit of 
T'As latter argument* it 
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»b*serve that we have to deal with tlie rights of the . 
parties in the’ events that have* happened, net in Lalla 
( hose that might have happened ; that the salvation *®''"**““V* 
Df the property by other means from the sale at Keoawua^ 

* * ' ' e DlNOBSttKBK 

Mohun^ LalPs ,siiflrwas not absolutefy impossible ; land dutt Sikqh. 
that, in any case, an execution for Rs. 26,987 is less 
fprmidable than ’one for upwards of Rs. 70,000. 

Again, it is to be observed that if the Respondent has 
been wronged by the sale of his property at the suit 
of the relief suggested falls very far 

short *of an adequate remedy for that wrong. The 
property of Wliich he has been dej^rived was ancestral ; 

,and the feeling on the subject of andfcstral property 
is so strong in those Provinces, that the policy of 
allowing it to be taken in execution and sold under 
.judicial sales has been seriously questioned. And 
. even if no account is to be taken of that feeling, it is 
notorious that landed property when sold ^Hinder an 
execution, rarely, if ever, realizes its full value. * It 
follows, therefore, that to restore the property tp the 
Respondent on the terms of paying to the Appellant 
what may be justly due Jto him is far' more equitjible 
than the proposed limitation of his remedy to the 
surplus proceeds of the sale ; and the only question 
is whether Ibe sale has interposed an effectual bar to 
the appli^iitiion of the more appropriate equity. 

Their Lordsliips concur with the learned Judges 
of the ^Bidder Court in dissenting from the authority 
' of <tiie 'Case which is stated to have be^n decfded jn 
1647 by. two out qf three hf the then Judges of the 
Sadder Court of ' the North-Western Provinces, The 
. proposition '^t no difference is to be made between 
an innocent purchase and one tainted by^ the franc 
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which has « brduglit abdut the execution sale skeins* t(> 
thcmi to wholly ‘ untenable. The question is, in 
the former case, which of two innocent parties "sha^l 
suffer; in ^ the latter, whether he who has wronged 
the. other party ‘sha^l be allowed to enjoy the fruits.of 
his wrong-doing. A Court exercising equitable juris- 
diction may withhold its hand in tlte one case, ^nd 
yet set aside the sale with or without terms in the 
other. 


In the present ca^^e, the judgment by cognovit, the 
execution, and the sale are all tainted with the fraud 
wliich entered into the original transaotion, the exe- 
cution of the * All are parts of the contrivance 

i)y which the Respondent .has been d^^prived 
his property, and the Appellant has acquirtjcl it. 
Their Lordships, therefore, are of, opinion that both* 
the Couits below were right in decreeing that pos- 
session Vf the property should be restored to^ the 
R'^spondent. In considering on« what terms * this 
should be done, tlieir Lordships concur with the 
Smider*^ Ccwirt in thinking that the only principal 
sum for which the Appellant was entitled to receive^ 
credit was the Rs. 26,^87. That he had no title to 
the Rs. 27,0Q0 follows obviously from what has been 
already said. Nor 'has he, ip their Lordsliips^ opinion, 
shown any better title to the Rs. i,;^S|^^That sum 
and been advanced for costs for the IFtigation in which 
he involved the guardian under the 3rd cCaifsp of the 
/jfcrtfK Of that litigation, if it had been successful, 
fie would have had half* the fiuits. It .wa§ un^c- 

ces'.ful. He cannot be allowed to carry on this kind 
■ • * • 

of speculation at the risk and cost of an infant’s 
estate. ^ . 
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* Th^o^ly remaining point-and i» one’on which 
' their Lordships have felt some difficulty — fs the rate 
of interest to be allowed on the* Rs. 2^,987,1x110 
AVorney-General ha^ insisted that it ^was a favour to 
the Appellant, in the circurnstances^ to ^ive him any 
. interest^ at all pfr'that sum ; that tAe rate was in the 
discretion of the Court below; and tlrat their Lord- 
^htips should not interfere with that discretion. On 
.the other side, it has been argued that the rate ought 
td be twelve per cent., such being the current rate o.f 
interest, sj^nd that which the judgment debt of Mohvn 
Lall would naturally have carried. The contenno 1 
below on the* hearing of the application for a review 
was, that the rate should be six per cent., or the con- 
tract rate, as shown by*the confession of judgment. 
Their • Lordships have ‘come to the con :lusion that the 
third course is th^^t which should be adopted. If in- 
terest was to be allowed at all— and they think the 
Court below was right in allowing it — the ra/e should 
be fixed according to some principle, not accordingjto 
the arbitrary discretion of the Judges. On the other 
hand, the Appellant has no right to complain ff he 
receives interest at the jate for which he stipulated 
when he made the advance.. If may be true that * he 
would not have advanced his money on terms so 
favourable tot the estate if he had not had iti view the 
corrupt ajja^ntages for which he had stipulated in 
the Ikrar. .JSutT there is no reason why the Court, 
becailse •it^^wiU not let^ him reap the benefit of those 
impiopec stipulations, should make a new cohtract 
fen him* in respect of tliis pafrticular advance. 

^On the whole, then, their Lordships will humbly re- 
commend to Her Majesty that the decre e of iihe Sudder 
Court be# nfi dified by the allowance of interest on the 
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1866L Rs. 26,9^71 at the rate of six per cent, insteatTSf" thajt oi 
five per ce^t. per annum, but that in all other respects 
Bvnsebdhur flecree* be affirnied with costs. They do not think 

B^NomREs' slight a modification ought to deprive thft 

Singh. Respondents of the costs of this appeal. 


Tarakant Bannerjee ... Appellant \ , 

AND 


PUDDOMONEY DOSSEE, 
Dossee, ^nd others 


RasmoneyI . 

j Respondents* 


On appeal from the Stidder^ Deiianny Adawlut 
of Bengal, 


IJtli Feb , 
1866. ^ 


In 1814 a 
Vmit9.ion 
commenced 
b etweeti a 
Ze mindaWiA. 
hi s tenants, 
called the ^ 
Moonshees^ by 
reason of the 
Zemindat 


This hppeal was brought from a decree of the« late 
Stidder Dewanny Court of Bengal^ affirming a deci- 
sion ^ of the principal^ Ameen of the Zillah 


® Present : — Members of tho Judicial Cammttlee, — 1 he Plight ^ 
HoA. the Lord Justice Knight Bruce, the Right Hon. the Lord 
Justice Turner, the Right Hoa Sir James William Colvile, and 
the Right Hon. Sir Edward Vaughan Williams. , 

Assessor The Right Hon. Sir Lawrenee Peel.*^ 


held under ay^^e tenure. A decree was made in favour of the Moonsh^s, when 
the Zemindar assessed the joie lands at a rent. The rent fell into arrear> 
and under a* decree ih^ Joie lands were, in 1836, sold in satisfaction t)f tfU 
arrears and purchased by J, The decree-purchaser was put in possession in 
1839.^ There was another suit pending between thp Moonskees and their 
mortgagee, in whfch a question arose whether tha^e Jote lands were ip- 
cluded in th3 mortgagee, which was decided in favour o{ the Mort- 
in 1841, but if'® fhen f^te tenant was no party to that suit, 
and continued in possession of his jote lands. Disputes arose between 
the mortgage and y,, the fide tenant, and by an Order of the ^j^det 
Court made in 1845, the yWir lands were ordered to be put* in possession 
of the mortgagee. 10 1856 a suit was brought by y,’s repre^ 
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Court at Dacca^ wliich dismissed the App^'lant’s suit, 

on the ground that the Cause of action had arisen Tarakant ■ 
tVelve years before the suit was brought, jind, there- Bann^rjejs ^ 
fore^ barred by Sec 14 of the Ben» Reg. of Limitation PuDooMoiyiv 

'IT » • 'Lioss&E. 

.t)r Suite, III. of- 1793. * 

That suit was ^brought on the 2?th of Augusty 
•1-856, to recover possession of 1,384 hee^ahs and 

• 14, of land, described as jote (tenants' land) 

set out by fixed boundary, situate in MouzahSy 
Narainpoovy KhoondkarkandeCy GooneerkandeBy and 
Kuddumitoor ^ together with a dwelling-house and 
■mesne profits; and also to or reverse a 

•summary Order of the Sudder Dewanny Adawluty 
made in a miscellaneous, or summary suit, bearing 

• datelhe 18th of November, 1845. 

The decree of the Sudder Dewanny" Adawluty 
'appealed from, proceede|i on the assumption f^rst, that 
the J)Ossession of the lands and house in qubstion by ^ 
one of the Respondents, Rasmoney Dosseey the prin- 
cipal Defendant, was an adverse possession for a 
^ period of more than twelve years before the suit was 
brought; and that, therefore^ the same was barred, by 
effluxion of time under R«g-, HI. of 1793, 

• • 

sentetive to Set aside that Order and to recover possession ot the jove 
lands. The Courts in India held that there had been adverse possession 
1841, and that the suit Was barred by Ben, Reg., Ill of 1793, sec. 14. 
Upon ippeal held { that as J., the jote tenant, was not a party to the* 
suit, under which fhe decree was taad6 in 1841, the decree was not 
binding on him o^thos^ deriving title through him, and that >he suit wa4 
not barred by efAuxion of time by the Regulation, the cause of action 
only arose in 1845* • 

• It is the practice of *he Courts in India not to give*pos^ssion under 
a judicial sale by removing one who is in possession under* an apparent 
hona fide As a debtor can^only assert his title to possession by a 

suit, so a dectecjholder who derives his tit^ through him must assert 
bis Jide by a regular suit, * 

^ The prattice of including in the tranSdript record prepared and printed 
\nlndia, under the Order in Council, 13th fune, f853, Voluminous accounts 
and receipts, unnecessary to the question at issue condemned. 

Directions given iu tasting costs to disallow all expenses occasioned 
by the insertion in the tjranscript of such unnecessary mattejrs. 

• - . x-ea ■ 
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sec, \4i secondly, tKat the fraud and collusion 
which had been pleaded and charged by the Appel- 
lant against her and the other Defendants, had n^jt 
been proved so as to entitle the Appellant to have a 
period of four years dedurte I froin the twelve years 
in calculating tlje period of limitation. 

The decision of the Principal Sudder Ameen pro- 
ceeded upon the construction of the same section of the 
Regulations of Limitation of Suits, and dismissed the 
Appellant's suit , but that Judge assumed an adverse 
possession from a still earlier, date than that fixed 
on by the Sudder Dewanny Adawlut) and in that 
respect the debree was set aside and reversed by tlrq 
appellate Crmrt, 

The question raised in , the ‘juit and on appeal was. 
confined to this point, whether the 1,384 beegahs and 
14 cottahs were, as contended for by the Appellant, 
included/ in and belonged to the jote lands, of which 
jote juntma (tenant rent) had been purchased at 
a judicial sale on the loth of yune^ 1836, by the 
Appellafit; ' or whether they were, insisted by .the 
Defendants, included in and , belonged to 2 l Muskoree 
Talook called OofuruarainporCy paying revenue direct 
to Governmeut, purchased by one Rajehunder R'te^ 
deceased, the late ' husband of Rasmmey Dossee^ 
at a judicial sale under a decree mad^in a suit 
brought against Reazooddeen others, The enforce 

a Kiitkubala, or deed of ^conditional sile, Alleged to 
have Seen executed by them , in favour of Rajehunder 

Aae. * * * 

• ^ 

The material facts^ of the case appear in the judg^ 
ment of tReir Lordships. ‘ ^ 

As no appearance was put in for the kespondent’s, 
the appeal was heard ex parte, % 
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' Attorney-Gecieral (Sir R, Palmer^ Q. C^, 1866. 

and Mr, Leith, for the Aj)pellaiit/ • Tarakant 

The two decrees of the Suider Couift an^ the 
Judder Ameen^ dismissing the Appellant's suit as 
barred by Ben. Reg. of Limitation, III. of 1793, sec, 

14!, werp erron^ouT.* That section prohibits the Court 
from hearing or determining the merits of a suit if the 
pS^use of action shafl have arisen twelve years beiore 
.any suit shall have been commenced on account of it. 

The present suit was commenced within twelve years 
from the .true date of the cause of action^ therefore, 
that Regulation is no bar to the suit. 

It was established that, previous to that suit having 
Jjeeii brought, two other suits had bcc^i commeiiceu, 
on account of the same Cause of action, and had been 
.regularly carried on ' by those thiough wnoiii the 
Appellant immediaiely derived title to the lands in 
question. Each ol those suits was commenced long 
bclope the expiration of the twelve years' Unutaliun, 
but even if the two other suits had not been brought, 
the Appellant was within the saving clause or cxccp- 
^lion. in the above section, as he established *that he 
dm cily preferred his clan^, wiUiin the twelve years, 
tor the matter in dispute to a Couit of competent juris- 
diction to tryHlif demand. He had^ intervened in ihc 
suits in accordance with the prescribed forms of proce- 
dure. Up^the question of liinilaiion, DoorgapersauU 
Roy Chowdry v, Tarapersaud Roy Chowdry (a), 

Mussumut^ Chundrabulke JDebta v. Luckhea Debta 
ChoJvdraln (i) and Rajah Enayet Hossein v iayud 
Aimed* Reza {c) were relerred, to. The charge ot 

cWlusion and fraud we admit cannol be sustained. 

• I 

ifi). Moore's In^^App. Cases, 308. {a) Ante, p, 214.. 

''c) 7 Moore s ind. App. Cases, 238. 
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The coosidlerafio;i o! the judgment was 
aad now pronounced by • 

Tbe Right Hon. the Lord Justice Turnbr. 

The suit «ot the Plamtifi was instituted on the sStb 


aSth EeKi 
1866 . 


of August^ 1856., h was brought tn recover 1,384 
beegahSf and 14 coitiahs of land, describled as jote!^ 
set out by fixed boundaries, and ^situate in certain 
J^ouzahsox Kismuts called respectively Narainpvr^r 
Kkoondkarkandeej Goonerkandeiy and Kuddumpoon 
and also to reverse a summary Order of the Sudder 
Bewanny Adawluty bearing date the 1 8th of Bovem-- 
betf 1845, made in a miscellaneous or (Summary suit 

in that Court. The « Zillah Court dismissed the suit 

* 

of the Plaintiff on two grounds, — firsts that it was* 
barred by the law of limitation^ and secondly, that the 
matter had been decided* adversely to the Plaintiff’s* 
claim in a former suit, by which the Court adjudged 
^him to* bo bound. The Suddcr Court, on appeal by 
^the present Appellant, decided the case against him 
on\he law of limitation only, and expressed no opinion 
on any other point. The decision, of the Sudder Court 
on the law of limitation pro:eeded on a different ^ 
. ground from that on which the Lower Court had 
founded its decree, dating possession under the adverse 

(I 

title frofli ar time lafer than that whtc[^ the Zillah 
Court had fixed {or its commencement. The Appel- 
lant reckoned the time of his dispossession from the 
i8th of November, 1845, the date of the.deo4iee> for the 
reversal of which his suit is Ibrought, II he is i^glMi 
«i Ibis view of the subject/ his suit was brought ,in. 

* lime. The Sudder Court carried the adverse posses- 
sion bacl^ to an earKer Ordor of the Court, bearing 
date the nth of April, 1844, add cooillHng the time 
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of ^a<|j pf8e possession from that la%t date, it held the 
smt to’ be barred by effluxion of tiinre. .The Zillah 
Court, in their judgment, had oarried thte tim^ still 
{urther back to the year 1841, considering that ^*'^ ****'^^^**^^ ^ 
^^laintiffls dispossession was effected by possession 
having, as the Court consideredT, been at that time 
delivei^ed to the Plaintiff in another suit, to which we 
shall presently refei^ by one Ramgoitee Rae^ the Ameen 
delegated by the Court to execute the decree in that 
9uit. The case is someA^hat complicated by reason 
of the long continuance of litigation between different 
parties; and the conflict of claims in two different con- 
current suits.* It is necessary, therefore, to state the 
nature of this litigation and the titles oi the Appellant 
'and of the principal original Respondent, Rasmoney 
Dossee, in order to clear the subject of possession 
fro.n some confusic^n in which it has become involved. 

The joie tenure is a dependent tenure within and 
part^of a Zemindary^ ^called Pergunnah^ iateehate^ 

Ameerabad. In tbe month of February in the year* 

1814, d litigation commenced between the Zemindar 
and three persons named iteazooddeere Mahomed^ 

Fykooddeen Mahomed^ and Mahomed Cossim^ termed 
the Moonshees- (a descriptioi^ which for the sake of 
brevity it will be convenient to ado^t). Xhe Moonshees 
complained that they had been dispossessed by the 
Zemindar ^ their Joie tenure, including the lands 
claimed in this* suit; the Zemindar denied that in- 
cl usioDj ani^ claimed them as. part of his Zemindary, 

At*^tbis time the Maonsheee were possessed * of a 
Pajooh (galled Ooturharainp&re^ paying revenue direct 
to Government ; and throughout tjieir litigation with 
tRe during l 4 ieir claim to the one^ property 

eed coDCD^edf possession of the other, they insisted 
that these lands were included in thr'r jot* tenure. 
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IpUt aR<I made no claim to them as included in 

proof of this inclusion in' the TaUok would have been* 
BAifsiajtt - a coipjjlete Answer to* the claim of the Zemindar^ an<f 
PvsDOMONiT* would have freed them from dependence on his titl^ 
Ddmbb. risks attendant on a subordinate tenure. 


The Moonshees* succeed<-d in that litigation, and 
the decree in tiveir suit declared the lands to b'e part 
of the jote tenure, and limited the Zemindar's clarim 
to a title to assess them for rent. The Zeminday 
appealed against this decree, which w^as, however* 
affirmed, and Byrubchunder Binnerjee^ an Ameen^ 
was ordered to give possession of the lands - to the 
Moonshees. This was done in confa»‘mity to the 
decree, and po&sessi6n was given in the usual way by 
the AmeeUi by taking Kabooleats from the cultivators,' 

^ and by fixing bamboos to mark the boundaries. The 
Ameens report to this e’ffect was in evidence before* 
the Court. There is no evidence of any subsequent 
disclaim on the part of I he Moonshees of this 
te,oure so pleaded, proved and adjudged, nor of any 
attempt to withdraw any part of the lands from the 
jote tenure,' on the ground of mistake or otherwise, 
and to ascribe them to the Talook title before the^ 
lime of the judicial salq which is now about to be 
stated. The rent of the jote tenure fell, into arrear, 
the Zemindar sued the Moonshees for Vq^t, recovered 
in the suit, and caused the jote tenure to sold in 
satisfaction of the debt due under this decree. This 
sale took place on the roth of and one 

^uggutekunder Rae was the purcliaser. The Agpel- 
lant's title is derived from* him under twojnt^rven^ng 
private sales, one by^uggutchundehRae to one Ramd- 
hone Sirkar^ and the other by the sons and heirs "Si 
Ramdkone Sircar to the Appell^nl. By iSfeis^ purchasct 
JuggtUchtinder Rae obtained^ the right, title, and 
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interest of the Moonshees in the jote tenure.* He 

became, by force of this purchase, in the «ame relation ' TARAKANt* 

tb the Zemindar in which the Moonshees before 

stood. As aeainsLJhe Moonshees* themselves and .the Puddomonbv 
. ® . Dossbb. 

• Zemindar, the title of the purchaser was that which 

the* Moonshees had had adjudged to them in their 
suit against the Zemindar. The possession given to 

* the purchaser was co-extensive with that given to 
the Moonshees^ and it was in strict conformity to the 
la^* wjiich obtains in those Courts. The tenants 
were properly, directed to attorn, and properly attorned 
to that title. It is important t(5 keep this origin of 
the possession clearly in view. 

The Moonshees appear to have disputed at that 
time, the title of the auction purchaser to have these 
lands included m the purchase; they claimed them 
then as included in their Talook. ' It is theipractice 
of those Courts, and it is one perfectly consistent 
with reason and justice, not to give possession under a 
judicial sale by removing the possession of chie who 
is in possession under an apparent bond fide title. 

If £he debtor can assert his t^tle to possession by suit 
only, the new owner of his title can havp no higher 
claim. .The fdurt, therefore, leaves the purchaser 
to assert his title by regular suit. In this case, how-' 
ever, the Moonshees, the debtors under the decree, 
were themsjflves in possession. The decree was for 
rent* of the jote tenure; the Zemindar caused *the 
tenujre, inj:lu1ing these landsf to be put up to sale; 
the M&onsheeSf in claimtiig these *lapdb, had pleaded 
thi?* tenure, and it wmS9flid|tidged in their favcmr by a 

* suit, which b^unlf boA dNirm and the Zemindar, «The 
suit for rent was ag»i»i(*tbem as jote tenants, (or rent 

• due*under that very tenure, and the demand included 
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t>66. the Jretit W these lands; consequently, the Court 

• ’ which directed the execution of the decree was per* 

Tarakast # .* . 

Bknnbrjbe fectly justified in acting on their own pleaded, and 
PuwDOMONBV by them admitted* tide, and putting the decree pur- 
Dosseb. chaser in possession. This was done in thelregul^r 

mode, by taking Kahooleals^ except as "to one small 
part, as to which, however, possession was also 
given, and the purchaser was thus put in complete' 
possession of these lands under the tenure. This 
appears from the report of the Ameen, dated the 7th 
of August^ Unless this possession was changed 

at some intermediate period between the 5th of 
August^ *839, the date of 4he delivery of the pos- 
session above stated, and the I'Sth of November ^ 1845, 
the date of the Order of the Sifdder Court which is 
sought to be reversed, the objection that the suit is 
barred *«by limitation of timte is groundless. If that 
possession was displaced, in fact, it would be unim- 
portant whether the disturbance took place in a suit 
to wbifch *tlie purchaser was a stranger, or in one to 
which he was a party, the possession being alik% 
adverse on either supposition. In considering this 
question, it is not necessary to state minutely all the 
intermediate steps' before the delivery of possession 
•by the Ameen^ Ramgoi^ee, on which the Zillah Court 
relied. That Ameen was acting in the execution of 
a decree in another suit which had h;y3no pending 
between Che Moonshees and their mortgagee of their 
Tahok A dispute had arisen between them of ^this 
nature : the morjgagora hq^ mortgaged the Talookt 
but, ai^ they coutendedi <exetpting these lands froSIf it, 
as to which they were cartykvf^bnill litl^ti^on with the * 
purchaser of the jote The mortgagee, on 

.^tke other hand, insisted that these 1aud« were* included 
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hi 4i&^".moTtgage. The suit ^as dtScided in favour'of 
the mortgagee, and, as between him and ttte M'oons'ke^s Ta'^akant 
these disputed lands were adjudged to be within the ^anmbrjke 
*^alaolk ; but as the jo^e tenant waa pot a party to ttiat * 
suit, the decision in it did not^bind him. The rtiort'- ^ 

, gagee^ obtained eiecnted of that di^cre^, and it ‘was 
under his proceeding the Zillah Court consideied 
.Jhat the Appellant was disposse‘?sed, and the po^ses- 
sion given to the mortgagee in the year 1841. The 
•proceedinsjs and the decree, however, are not in evi- 
dence igi this appeal. In the execution of that decree 
a conflict arose between the purchaser of the jct^ 
tenure and th*e mortgagee, as deOree-holder, each party 
.claiming the same lands, but the tenant being in 
possession . ’ ^ 

^ {{‘this title of the mortgagee could be sncCessfulIy 
asserted against <he purchaser of the /die tenure, it 
. oould be asserted legally in no other mode^than by a 
regular suit instituted for that purpose, for such a 
possession as that of the jote tenant could not* be 
changed merely in proceedings to execute a decree. 

This appears to have been entirely overIo6ked> both by 
the Ameen Ramfrottee ^ae, and by the Zillah Court 
in the consideration of his^acts. tt appears that the ' 

Ameen did,*in^eflect, attempt to disturb«the possession 
of the? jole tenant, and that he took ffesh Rabooleats^ 
from the^»^Itivators who had before attorned to the 
jote tenant, un^er the direction of the Court. The 
Couft,. hc^ev^r, on the complaint of the joie tenant, 

'seUthat matter right, at\d directed, in substance, the 
cancellation of the new iCahooleats, The legal effect , 

Af this Order of' the Court was,4o set up the original 
Kahicleais, ^tvd to restore or coitiirin the j^U tenant’s 
possession. New, there is not only no evidence of 

X-63 
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1866/ any subsequent change of possession before 
Tarakant of the Sudder Court of the i8th of Novemker^ ^843^ 

' ^^**«**'^** ^proiiotfnced by Mr. Reid^ but the very langunge of 
^Pi^DOMONEY that judgment cqnflicts with such* a supposiMon, fo»* 
by that judgment, whiqh was adverse to the tenant, 
the ‘possession was ordered to be restored by b>ni tb . 
the Talookdars.* ft is plain that there- is no error 
in the language of the judirment ; it is language pern , 
fectly consistent with the Order of the Court directing 
the second set of Kabooleats to be brought in, and it* 
is also consistent with the cours-e of practice in exe- 
cuting decrees, ft is plain, therefore, that both Courts 
have fallen into errpr ou the point of possession, and 
that the Appellant is perfectly correct in maintaining , 
that he was di>po!iseshed only by virtue of the decision 
which he seeks to reverse, The act of the Court , 
which directs the cultivators to atifori? is, of course, 
not de;>igned to e;|cpose them^^to risk of forfeiture; • 
Iheir simple obedience to the act of the Court/ in 
pur^iuance of the mode in which it executes a decree, 
could, not be attende4 with that consequence ^ and 
when the* Court corrected its error, it meant to restore, ^ 
and, did in law restore, thCfOld possession. As their 
Loribhips think that tJ e* possession was not, in fact, 
disturbed untik within the period of twelve years from 
the institunoii of this suit, it becomes ui^ieces^dry to 
consider whether the claim would have beeiMtept alive 
through the whole tiine by the lingauan..as to the 
executjlon of the decree. • ' ' ' , 

,The other paint on which the Zillak Coart decided 
ai^aiiist the Appellant was, \bat the patter was lilready 
adjpdged in a suit*by which he was bound. It haf 
b^eu stated th?it the original purchaser.^ the auction 
of th^ jote teaare, sold to jua RinV%:>i^ Sitcar^ 
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feefbref the sale, he had institjateJ proceedings against * 1866 , , 

the decree-holders under the •title oi • the Ta/ook* Tarakant 

Ramdhone Sircar purchased, therefore, pendente lite.^ Bannerjek. 

fee applied to be substituted in the? smt,* in lieu of PuoDOMONE\r 

Jii^^%tch\tiler Ruyk w‘iich appKcation was granted. 

■ • • •* 

•This litigiti)n terminated lu the Zilhk Court in favour 

of. Ramdhone Sir^ctr^ tiie jote tenant. From that 

Rismoney Dos^ee appealed. On her appeal 

the Suiier Court reversed that decision. This was- 

the decree of Mr. Reid ol the i 8 th of November^ 

vyhfcb this suit seeks to set aside. 

On this, Rajfidhone *Sircir instituted a regular suit, 
against Rasmoney Dj^see and 4 i othfrs, claiming, in 
•substance, the same relief which is sought by this suit. 

Pen ling thit smt, Ramdhone Sircar died, and his- 
•three sons, Mohemachunder Sircar^ Anundchunder 
' Sircar^ Gr^eschunder Sircar, were substituted in- 
* his place on the record. Pending •this liti^«tk>ii, the 
present Appellant purcha'^ed the jate tenure from the;" 
sons of Ramdhone Sircar. He applied in his turn to 
be substituted on the record and to conduct^ the suit, 

» One of the sons, however, denied the pui chase, and tho 
Court refused. the appiitation. In a few days aftec 
wards, the cai,ise was decreed* for the Defendants. It ' 
is alleged that Ibe actual Plaintiffs* conducted their case 
negligently, if not coll usively. On the argument before 
their Loi'tfShip^ the Attorney-General abandoned the 
case^ofjr^d, but contended that the Plaintiff was not 
barr.ed* by this decision*; that be was not a party to 
the%uit‘; and that his a*{y)licati 6 n to intervene in* it 
having been refused, it would be unjust and incon-* 
flfetemt to hold him bound by the decree^ that -the 
decision fullered so promptly on the refusal to allow 
to intervene, tha^ he could not reasonably be 
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1^. expeetetl in the 'interval'' either to appeal against tfi^ 
Tarakaiit order ^efusiifg him. leave ta intervene-, or ta institute a 
X^NNSBjBii • supplemental to- the one in which- he sought t^- 

pun^oMONEY iiUervene. * Their Lordships concur in this view ot 

OOSEEB. , , , , 

the subject. As the law allows a paity interested to 
intervene in the*suit, that right should* not be ‘rigor-' 
ously dealt with. There is nuich danger in India* oi 
secret collusion^ Their Lordships think that th*e* 
Defendants who obtained therr decree so shortly after 
the above refusal, in the absence of the party really 
interested in contesting Ihe matter with them,, should 
' not be permitted' to prevail by this objecticm. 

The cause has not ^en decided in. either Court on 
the principal point — ^whether the lands formed part of* 
the jote tenure or of the Talook. Their Lordships 
are unfortunately unable to decide this^ appeal finally* 
by reason of this defect. The (Courts beloWi in. 
appeal^lp cases, by forbearing from, deciding on alf 
« the issues joined, not infrequently oblige this tom- 
mittee to> recommend that a cause be remanded; which, 
might otherwise be fibally decided on appeal. This 
is certainly a serious evil to the parties litigant, as it^ 
may involve the ex^pense of a second appeal as well 
as that of ano^ther hearing below. It is much to be 
desired, therefore, that in appealable c&sps the .Courts 
below should^ as far as nvay be practicable^ pronounce 
their opinions on all the important*^ points. In the 
present case, the merits npt having been ^^tcred into 
in thSb Courts below, their Lordships find themselves 
finable to dispose of the«suit; and as they^ do pot 
agree in the opinion either of the ^Sudder or of the 
Ztllah they will humbly recommend to lISc 

Majesty that the decisions of bdth Coifes^sjiould be 
^reversed, and that the High G^ourt at Calcutta should . 
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l^ai. / ' , • * 

remand* the cause for hearing in the Zilla}\ Court on 
the issues on the hierits other than the issues alneady 
decided in this Court on appeal. 

* Their Lordships will further recdmmenpd that the 
costs of the appeal 'he paid to the* Appellant, and that 
"it be referred td the Registrar of this Court to tax 
• the costs of the appeal, with directions to disallow all 
■^Uch costs and expenses as may have been unneces- 
' sarily occasioned by the » inclusion in the transcript 
sent from India of matters which he shall consider to 
have" beeVi improperly introduced therein, and that 
any taxation vyhich may be had in India be regulated 
by the course whice the Registrar^* of tljis Court may 
•adopt. 

Their Lordships have observed with regret the 
*'*frequent inclusion of voluminous papers, accounts, 
and receipts in the transcripts printed in India^ and 
’sent over in that formate the Registry of the ^ Privy 
Councili an evil which appears to be on the uicrease \ 
and their Lordships trust that the attention of the 
Courts in India from which appeals lie to Her JMajesty, 
'#wilt be directed to the subject, with a view to provide 
a remedy for a very seriolis evil (a). • 


1866; 




Tarakant 
Bannerjuet 
«. • 


PUDDOMONEV 

DoSSEi#^ 


(/2) The transcrigt record (which was j)rinteAin India, under 
theOrddr in Cofncil of the 13th June, 1S53, sec. 111.), contained 
upwards of, pages, a great portion of which consisted pf 
accounts and receipts. 
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Rampershad Tewarry- . . ... Appellant ^ 

AND 

Sheochurn Doss, or Loll Tewarry, i ' 

MusSUMAT ThoOKRA and others 3 en s.- • 

And in a cross appeal by 

Sheochurn Doss ... Appellant, 


And 

‘ 

Rampershad Tewarry .... . . Respondent . ' 

And in another cross appeal by 

t 

Mussumat Thookra ... • , Appellant, 


Ar«) 


Rampershad Tewarry 


Respondent,* 


• c 

On appe&l from the^ Sudder Dewanny Adawlut^ ^ 
North- Western P^ovinces^ Agra, t 

ff 

These ap'peaU rarose out of a sqit instituted by 
the Appellant, Rampershad Tewarry^ was on6 of 
five brothers, against his brothers' repr^entatives in 

-vs«v..uv.».i 5 ♦ Present :-*Membe«» of t,he yudicial Committek,-^)^Q Right 

an undivided HonXord Chelmsford, the Right Hon. Sir James William Cprvile, 
Sit” having ‘no ^nd the Right Hon. Sir Edwar4 Vaughan Williams.^ ^ 

ancestral es< Asse$si>r The Right Hon. Sir Lawrence Peel, 
tate, acquired ^ 

£^"witSwhich,*witJ> thelid of his brothers, heestaMished anc^ carried 
Sn ab^hnne biAiness at five different places. ,Such circuinstaows, "under 
the gehet^l {Mrtnciples %>f Hindoo law, held to constitute ajointlami^ 
in which the brothers were entitled to share, 


^h, 9^h], &, 
loth Feb. 
18M56. 

Z).,one of 
Bvebrothers» 
constituting 
an undivided 
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the CvAirt of the Principal Sudder Ameen, which suil >8^. 
was afterwards transferred to Civil Court^ at Arga, 
to enf jfce liis claim as a member of a joint undivided Tkwarry 
!^indoo family, to a fourth share of the joint estate Shrochurn 
in, five several Bank^ap; firms respectively established 
in the « Agra^ • Jhoosee, Ghazeepore, Benares and 
, Mirzapore\ also to ^et aside a deed of partition and 
a* *deed of gift whereby the Respondent, Mussumat 
Thqokra^ purported to fjive the share awarded to her 
under a deed of partition to one of her husband’s 
broClifer’s s?ons named Sheochurn Doss* 


Sheodut Tewarry^ the^ ancestor of the parties, was a 
Priest, and had five sons, named Gunga Pershad^ Moona 
Loll^ Radakisheny Deenanath, and the Appellant, 
Rampershad* Sheodut had no ancestral estate. Deena* 
nath from capital acquired by him, established the five 
Banking firms, taking his four brothers into the busi- 
ness, and accumulated a, large fortune. Tfie* family 
contin’ued undivided, but in 1848 the Appellant, Ram^ 
perskadi separated from the joint firms and conducte*d 
the Mtrzapore Banking branch elone, ln^i8,*jo, Dee^ 
tyinaih died, leaving a childless widow, the Respondent, 

MuSsumat Thookra* By a deed of partition, dated the 

* X 4 

The burthen of proof that such was onjy an ordinary pa tnership, and 
not a jomtly acquired family property, lies on the party claiming it to 

* have 4)een separately acquired. 

Ordinary co partnership property is not subject to the^rule of Hindoo 
fj-awR which excludes a widow from the succession at her husband’s 
death to^a share of the joint property of an undivided family 

^ Thh Sudder Court having established that the family was joint and 

• ^h(r proTperty undivided, awarded a gross sum out of the estite, calcu- 
lated to make the widow of one of the brothers a Monthly payment for 
maintenance. Held that alth* ug ' a Court of Equity in this country 

^woiUd have set apart a certain sum to a separate account during the 
Metime of the widow, yet from the want of machinery in •the Native 
Courts in IfCditiy such practice cqpid not be carried out. 

Where a Defendiyit refused to render account* and thdre was evidence 
of spo^lion of the Banking Books, the Coifrt rharg^ him with the 
pnnci|J51 sum for which he was accountable, with interest at 12 
€9nt. per mensem in lieu of the profits he failed to account for 
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1^6. fijrd of 'Februaiy. 1825, th'e estate of DeenoftlMf Xi^B^ 
Rampbrshao divide] into four parts and apportioned between the 
Tbwarry ^ brothers, Gunga Pershad, Modna Loll and Rada^ 
kisken^ or, their .representatives, 'and the Respondent, 

^ Mussumat Thookra,^ who was allowed her husband's 

share to the exclusipn of the Appellant, Ramperskad^ 
on the ground* of his separation from the other niem^ ^ 
bers of the family in the year 1848. This share 
was afterwards given by a deed of gift dated the 
7th of Septemher, 1855, by the Respondent^ Mussk- 
mat Thookra, in favour of Shetychurn Doss, ^ 

The nature of the pleadings and effect of the 
evidence is sufficiently set forth in the judgment 
The Appellant, it appeared, had refused to account 
for the receipts and disbursenieuts of the Mirzapore 
branch of the Banking firm he was in possession qf 
and, as alleged, had tampered wiVh *^and altered the 
Bool^s pf that firip. ^ 

The *case of the Appellant was, first, that the 
Banking business had been established and the capital 
thereof acquired, not, by the five brothers, but by their 
\^i\itx^"Sh€odut Tewarry^ or from his ancestral estate, ^ 
a^d that by the Hindoo law, on the .death of Deena* 
nath^ without issue, fne surviving brothers, or their 
representatives, succeeded to his sh^re, to the exclu* 
sion of his widow, who bad no inteve’st in his estate 
^beyond maintenance; and secondly^ ttet a deed of 
partition, in 1843, relied upon by the RespondehU 

, 4 ^ it''-. 

wa^ fraudulent. On the other hand the Respondent, 

, Mussumat Tfiookra, the • widow oi iDeenanati, con- 
tended (hat her .husband was the founder di the 
business, that he had associated liis brothers ••r«nly 
as ordinary partners, that tlie, firm* .^ad not been , 
established with ancestral . capital, there Yiaving bee^ 



ON APPEAL FROM THE EAST INDIES,, 


493 


in, •Wet none, and, therefore, that* she, as a chiPd- ^ <> 866 
less Widow, was entitled to her husband'*s full share Rampershat> 
of the profits in the business The case o? thciother 
^Respondents was, that in the year 1,852, a^ division of * SH^c^Huufi 
tife estate of Deeuanath had be^n made between his • 

widow* and the«representatives of Deenanath^s brothers, 
which excluded the Appellant, Rampershad, he having 
•separated from the Banking firm four years before 
Deenanaih's death. The Sudder Court at Agra^ 
consisting of Messrs. R, B. Morgan and M. /?. 

Gubbins^ two of the Judges of that Court by a decree, 

.dated the gth of i86c, held that Sheodiit^ 

having died without leaving any capital, and that 
there was no ancestral estate, the* whole capital 
having been acquired isolely by Deenanath^ who had 
associated the names of his brothers with his own in 
the several firms ftom natural affection ; and that being 
a joint family, the widow was ertitled only to^mainte- 
narlce, which was fixed by the Court at R«. 150 per 
menseniy and not to any share of her husband’s estate, 
which the Court held belonged ^o the brolhers ecjually ; 
and it was ordered that the Respondent, Sheochurn 
Doss, should pay only a* portion of the claim mad;, by 
reason of the Appellant having received a consider- 
able sum mone than he was entitled M^hen he sepa- 
rated from his brothers, lor which the Court charged 
him with \wejve per cent, interest. The other Re- 
spo^nd;nt^"were exonerated from the Appellant's claim. 

, • From this decree Rttmpershad brought the present 
ap^peal,' and Sheochurn Dpss and Mussumat Thoo\ra 
cross appeals. These appeals, were, upon petition, • 

•brdered by the Judicial Committee to be cjDnsolid^ted 
and heard U^ether* * 


X— 62^ 
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Shieochurn 

Doss. 


‘The cO'»scilidatefl appj^als were argued by • 

Mr. Roh, Q. C.^^and Mr. Leith^ for Rampershad 
« Tewarry 

The Alter ley-General (Sir /?, P aimer ^ Q. C.), 

and Mr. Cap^e^*iox Sheochurn Doss. 

* . * 
Mr. Piffard.Aox Mussumat Thookra^ and * 

Mr. J, Anderson, Q. C., and • Mr. W. Downing 

Brute, for the Respondents, Mussumat Sudad,* 

Buldeo Doss, Bhyronpershad, and Mussumat 

Bilassa. 


The points mainly insisted upon by Appellant in 
support of the appeal are stated and commented upon' 
ill the judgmenj. * 

As to the pre’-umption of l^indoo law, with respect " 
to the five brothers constituting in the Banking 
bu.siness an un<livided Hindoo family, or merely a " 
copartnership, there being no ancestral funds and the 
brothers « living apart at the diefferent Banking firms, 

^ and also the effect of the separation in the year 1848, 
The Mitaeshara (by Colbrooke), ch. II. sec. IV. pp. 
346, 8, J^lbe^rling*s Tiisatise on Inheritance, Gift, &c., 
by Mahoiuedan and Hindoo Law, p. 79, Katama ' 

.9 ^ 

. Natchier v. The Rajah of Shivagunga {a), were 
referred to. 

* On the assumptioh of the Banking being only 

a^copartnership ; then as to the right of th^ widow to 
one-fourth share, Dayabhaga, ch Xli sec. i. p. 158. 
PT. U. Macnaghten’s Princ. of “ Huidu kaw,''*Vol. 
I. p<« 47 ) or in tbe alternative of ihe family b^iiig 
united, her title to maintenance only, W, U, Mac- 
naghten's Princ. of “ Hindu law,” V-ol. I. p. ig, and ib. 
\ol. 11. p{. 21, rttre cited ; also that the onus prtibandi 

• (a) 9 Moor’s Ind. App. Cases, 539, 606. * ' 
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that her husbanxl’s property was se\>arately acquired^ ifi66. 
Prankisken Paul Chowdry v. Mothooramohun ^ Paul Rampkrshad. 
Chowdry (a) -, Dhurm Pandey v. Mussumat Shania ^ Ibwarry 
Soandrt Dibiah (a}. . , Sheochurn., 

And, as lo the reUi^al to give io.tiie^accoiints, and the 
alleged, spoliaiion of the E^oks ot the Mirzapare firm 
b> the Appellant, Rampershad' it was submitted that 
the charge made by the Sudder Coart in taking the 
accounts of the assets of the family, in deduction of 
that Appellant's claim, at the rate of twelve per cent. 
lor'^the principal sum he was accountable, was, in the 
circumstances, correct/ referring to Gray Haig {c\\ 

War dour v. berisford (^/), ^ 

The coribidefaiion of their Lordships’ judgment was 
reserycd, and now pronounced by 

* 

The right K*on/ Sir JAMES W. COLVILE, 

The suit out of which these appeals hajfc^tisen 

was brought by Rampershad Tewarry to enforce his » 

claims against the other members of joint and 

undivided Hindoo family. The’ common .ancestor of 

*the Plaintiff and the Defendants was one Sheodut 
» • 

Tewarry^ who ' lived at Jhoosee^ a village on \he ' 

Ganges^ opposite to Allahabad^ and exercised tuere the 
fui>ctiC4is Purohit^ or Priest He died in 1802, 

and is not -shown to have lelt any properly except ii\e 
house, such as* it was,, in. which he lived, and the 
Huqq Pu^iohibtai^ or Priest^’ fees, the right to w'hich 
seeiTjs to have been lureditary. He left five 'sons, 
Gungap^rshady Moona Loli^ RadakiUien^ Deenanathy ^ 
and the Plaintiff, Rampershad, 

Radakishen died in 1840, leaving three soifs, Butdeo 

(ti) Ante, p! i03, (^) 3 Mooie’s Ind App. C^ses, 22<i^ 

20 Beav ai^ » M 1 Vein. 452. 
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i86(^ DosSi Bhyrcjjipershad^ Seeiulpershadf all of ’whom 
tlAMPHR^AD Oefeiwlants below , but Seetulpershad has since 

€ died, Ileaving three infant sons, who are represented 
on the reccwrd hy ^ Mussumat Bilassa^ their mother anSi’ 
guardian. t * 

Gungapershaif died in 1846, leaving three* son^, ■ 
Sheochurn Voss or Loll Tewarry, the principal Defen* 
dant below and Respondent here ; Bheekum Singh, 
Defendant below, who has .si nee died without issue j 
and Bhugwan Doss, 

Deenanath died in 1850 or 1851, without 'issue, but 
. leaving a widow', Mnssumat Tliookra, oi^e of the Re^ 
spondeuts and a crosli Appellant. 

Moona Loll, who survived is dead ; but* 

there is some confusion as to. the date of his death. 
From the pattition deed of the 23rd of February,* 
1852, which is afterwards referred to, *we should infer 
that he *}vas dead* at that date. From other parts of * 
c the record, it would appear that he was alive in April y 
1*857, between that month and June, 185,8* 

Whenever he died, h% left an only son, Sheopershady 
a Defendant below, who has since died, leaving two^ 
sons, the Respondents, Sporujpershad ahd Ramnath, 

The evidence concerning the precise history of the 
family after the deatJi of Sheodut is *cpnfiiciiug and 

will be afterwards considered. It is, however, undis* 

r 

puled that for a considerable period between the 
yrars 1818 and 1848, the five brothers oi their chil- 
cren ‘carried on a flourishing Banking business^ 'on 
sbme terms of partner'>hip or joint inteies^ unjer 
five different firms. Df these, one was esta.ilished 
i\X.*JhQose%, the ancestral seat of the family, under tl!e 
Aiyle of “ Moona Loll & G ungaper shad^^^ |inother at 
Agra, under the style of ** Radhakishen & Deenanath 
a third at Benares, under the style of Gungdp&rshhd 
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^ Rampershady a fourth aj; Gkazeepoor^ under the 
style ot “ Rampershad & Sheochpirn Doss^y* ai\cl the 
fifth at Mirzapoory also under the stayle ot “ Romper- 
shad & Sheochurn Doss » • 

'the Mirzapoor fiTTn. was under tj;ie manai^ement of 
the Plaintiff, Rampershad , and ii is al'eged by the 
Defendants, thougji not admitted oy the Plaintiff, 
that about the year 1848 he separated himself from 
* the rest of the fa.nily, appropriating to himself the 
assets and property of that firm. That about that 
time he on bad terms with the other members of 

the family, and ceased t^ render the accounts of the 
Mirzapoor to the Jhoosee firm according to the course 
•of business theretofore -subsisting, seems to be prttty 
certain ; but there is .no proof of a formal separation 
^or dissolution of partnership at the dale. 

On the 23rd* of* February y 1852, the aduit members 
'of the family other. than RampersAad, vxz.y Skeoper- 
shady as representing Moona Loll] Sheochuruy for^ 
himself and as guardian of his infant brothers, *as 
representing Gungapershad] Ruldeo DosSy ^for*him- 
#self and as guardian of his infant brothers, as repre- 
senting Ramkishen ; and Mussumat Thookroy • as . 
representing her husband Deenanath, executed a 
deed of partifion, which stated fh at the five brothers 
had been associated in partnership in trade and 
banking since *1874 Sumbut (corresponding with A.D. 
i8i8j five before-mentioned Banking firms 

had been established; *that in 1904 Sumbut (1848) 
Rampershad^ who was at MirzapooVy having taken as 
his share Hs. 1,113,197. 10a. In cash and houses 

^Stuated at Mirzapoor^ had sre^arated himself and 
ceased rendifnng accounts and correspondence in 
regard to the property, in his possession ; and that 
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similarly, having no concern with the firms* of 
Agra^ ^Jhoosee^ Ghazeepoor^ ?t\\Ci Benare^^ the under- 
^signed being the partners of those firms, with a view 
to obviate future disputes and contests, had examined 
the accounts of the, firms and the property apper- 
taining thereto, and found in cash Rs. 503,4?; 8. 8i., . 
which they had * aiwicably divided into four equal 
shares, each share amounting to R*?. 125,996. 4a., and. 
had separated themselves. The deed then provided 
for the future division of some outstandings, whicli 
were to be held jointly until realization ; and for the 
division ot certain boats, and* the warehouses and: 
shops there mentioi^ed, but stated that the houses- 
situatevl at Jhoosee were ta remain in the joint, 
possession of the four parties. The effect of thiS' 
instrument was to exclude Rampershad from any. 
participation in the property wlikR was the subject 
of the^pjrtit’on, ajid to give^a fourth share to Mus^' 
sumat Thookra as the widow and representative of 
Deenanath This fourth share she afterwards, by 
an iusirunieut dated.; the 7th of September^ ^855, 
assigned to ^heochurn Doss, , 

The suit was commenced 'on the 4th of January ^ 
1856, in the Court of the Principal Sudder Ameen^ 
whence it was Vransfcrred to the Civil Court of Agra. 
The plaint claimed a one-fourth share of the properly 
therein specified, giving credit for Rs. ^1,10,197. 

the assets of the firm of Mirzapoor iii Plaintiff's 

.1 ^ * 

posse!|sion ; and to set aside the d>^ed of partition of 
the 23rd of February^ ^855,' and the deed of gift of 
the 7th ol September^ ^855. * * 

U may he necessary to examine the pleadings, mcfrc 
particularly hereafter, fur the purpose *ot considering 
the weight of certain arguments^ which W'ere ^aiddroftscd 
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to flieir Lordships on the hearing of thete appeals 
At present it is sufficient to say, that the m .terial 
question m the case were, wliether in the property of 
Which a share was claimed, and in paiUicular the 
property of the Banking firms/ wcs the joint and 
undivided property '6r the famdy ; and consequently, 
whether, by the Hindoo law, as it obtains in the 
North-Western Provinces, the Defendant, Mussuniat 



Thookra was incapable of taking a share of it ; and 
further, whether, by his conduct in 1848, the Plaintiff 
had effectbally separated himself from the rest of the 
family, and had conclusively bound himself to take 
the assets of the Mirzapoor firm'* in full satisfaction 
of his share and interest in the joint concerns. 

The Civil Judge of Agta^ by an Order of the 7th 
sjf Marckf 1857 referred these questions, as well as 
various questions of account, together with the part- 
nership Books, to two native Assessors or jCo'ftimis- 
sioners ; and upon their report of the 15th of March, 
as well as upon liis own view of tlie evidence taken 
before him, he, by his decree of ’*tfie 281 h of March ^ 
J857, determined both tlie before -mentioned ques- 
tions in favour of the Plaintiff^ and awarded to him, 
in full salisfa'.pon of his claims up to the date of the 
decree, jthe suiq ^of Ks, 1,37,508. 5a., with sutsequent 
intercut to the date of realization, and cjsts. Foi^ 
this amount a!l th« Defendants were made liable. 

Against tj^is decree there were lour appeals to the 
Sudder Court. Two of them, viz., those of Mxissumat 
Tht>p%ra ^nd,Skeochitrn DosJ^ went to the merits of 
the suit. Of the other two, one /vas pnsented by 
Sfteopershad as represe^niing the interest oi Moona 
* Loll^ and 1 >^ the guardian of Bhugwan Doss, the 
infant son of Gungapershad ; and the other was 
^ presented by the sons and representatives of Rada 
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i8te kishcn, B<?th • of them were confined to the point 

Rampershad that the Ap'pellant« .were improperly made liable for 

Tbwarry , any part of the sum decreed to the Plaintiff; since, 

•SfiK^^^HURN upon his nrlode of taking the accounts, they would Be 

entitled to more th*an they had received under the 
partition deed .of the 23rd of Febtuar^^ 1852. ♦ 

The Sfidder Court dealt with the merits of - the « 
case upon the appeal of Sheocknrn Doss, Before 
doing this, however, and on reading the papers in all 
the appeals, they made an Order on the 9th of May, 
i860, whereby they referred the ca«e to f*wo native 
Commissioners (being the same perrons who had 
acted in that \:apaciiy in the Court below) for inquiry 
and report upon three new points. The first wa^, 
what were the profits of the Mirzapoor firm during 
the four years betw^een 1904^ Sumbut and 1908 
Sumbut^ i, e. , betw^een 1848 and 1852. The second 
involved certain* disputed it^ms in the accounts. The 
third was the amount of maintenance to be allowed 
to Mussumat Thookra, should it be ultimatf^ly deter- 
mined * thit she was not entitled to a share of the 
property in dispute. ^ • * 

On the 2 1st of Mny^ i86o, the Commissioners 
reported that the account of profits rendered by the 
Plaintiff under the first head of inquiry, was Incorrect, 
and begged that either the Plaintiff's Pleaders ^^hould 
be required to furnish a proper •account within a 
given time, or that they (the Commissi^n^rg)* should 
be allowed to submit a report on the two other ^obints. 

On tlie 22nd oi^Maythe Court gave tlye Plaintiff 
.one we^ek within which he was to ‘file correct accounts. 
On thft 29th of May the Commissioners made 5 ieir 
reptrt, which was to the effect that for w^int of proper 
accounts lurnished by the •Plaintiff they were unable 
to report ^on the prefits reaVized by the* Mirzapoor 
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•firm; .reporting on the disputed Uems of account; \866. _ 
and Ending that Rs. 125 per mensem a proper ramprrshad- 
sum to be allowed for the maintenance of Mnisumat ^ Tewakry , 
Tookra. On the 4th of June the plaintiff pre- 
sented a petition to the Coprt ^objecting to this 
rbport;, On the'Sth of June the Court, after hearing 
the verbal assertions of the Commissioners and the 
.Pleaders of the parties, passed an Order that the case 
should be adjourned, the Commissioners dismissed, 
knd the petition of the Plaintiff objecting to the 
report placed with the record. 

By its decree of the 9th of yun€y i860, the Court 
disposed of the appeal of Sk^ochurn Doss* They 
, concurred with the Court below in holding that ths 
property in dispute was joint and undivided ; that 
Mussumat Thookray as the widow of one of the 
co-sharers, was entitled to take a share in it; and 
. that the Plaintiff had not forfeited l^is rights. a co- 
shar«r by separating himself from the rdst of the 
family in 1848. They held, however, that Mussiithat 
Thookra was entitled to maiptenance according to 
the scale proposed by the Commissioners, 'and that 
Rs. 15,000 must be set-aside out of the divisible 
assets to provide for it. They further reduced the 
divisible ass^ts^ by the amount .of cettain bad and 
irrecoverab'^^ebts and other items pursuant to the 
finding of • the Commissioners. And inasmuch as 
the plaintiff* had failed to account for the profits of 
the H^irza^oor firms between*the years 1848 and, 185 2, 
they charged him with interests on the principal susn 
fof whi(!!h h*e was accountable at 12 per cent The 
e^ount was Rs. 55,280. The. effect of this decree 
was to reduqe* the , sum presently payabfe to the 
Plaintiff td Rs. 17,478.^ 12a. gp., for which, ‘having 
regard to the shares tak^en by him and by the other 

’ X-65 



t 


'CASKS IN THE PRIVV OCiHNCTt 


RaMPFRJjHAO 

Tkwakry 

V 

, Shfochurn 
I^ss 


parties und'er the deeds of 1852 and 1855, they held 
Sheochurn boss to be solely liable. 

Prs formA Orders giving effect to this decree were 
4)apsed on the sap?e dayiipon the other three appeals 

The Plaintiff has, appealed against these decrees 
to Her Majesty in Council, He submits tha^t they 
should be affirmed in so far as they affirm the decree 
of the Zillah Court, and ought to be set aside, re-, 
versed, or varied, in so far as they vary or differ from 
that decree. The particular relief which he haS 
claimed at the Bar will be more conveniently noticed 
hereafter. 

Sheochurn Doss ^ has presented a cross appeal 
against the decrees below. He insists that they are. 
unjust and erroneous in so far as they affirm tl>e 
decree of the Zillah Court, and that the Plaintiff's^ 
suit ought to have baen dismissed with costs. He 
further submits that, if the decree of the Sudder Court, 
against htm was substantially right in other respects, 
it was erroneous in naaking liira solely responsible for 
the spm decreed to the^ Plaintiff. 

Mussumdt Thookra has also presented a cross^ 
appeal. Her appeal is not Klistinguishabie from that 
of Sheochurn Doss^ exceprt that she does not quarrel 
with that part'of the, decree which majkes him solely 
responsible for the amount (if any) piyable ''to the 
Plaintiff; and on the other hand insists^ that if the 

t 

decree impeached wa<» substantially right, positive 
directions should have bedn given and provision made 
(or the payment of the maintenance to which •she ^was 
found entitled. , , ' « 

,In dtadng with th^se appeals, shall first con- 
sider whether both the Courts below yvere right m 
holding that the property in question waS the joint 
and undivided property of the five brothers ; apd 
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fn deducing as a consequejice from that finding, 
that the Plaintiff, notwithstandii},g his acts and con^ 
duct in 1848, was in 1852*, the dale up to which 
ihe accounts have been taken, entitled to one-fourth 
share of it. ^ ^ 

, The case of th^ Defendants and cross Appellants 
upon the first of, the poin^ts is that the partnership- 
*property was. In no degree acquired by the use of 
ancestral property ; that, Deenanath left his native 
village to seek his (i^rtunes some years after his 
iatherls ^death with nothing but his brass lotah^ of 
1 drinking vessel; that he took service with one 
Peeroo Mull^ sl native Banker at / that whilst 

ill that service he realized a small capital' by means 
of some private adventures; that with the capital 
so acquired and its accretions he established first 
the j 4 £‘ra and' afterwards the other firms ; that he 
associated with him%eif, from . motives jof^ family 
affection, first Radhakishen and Moona* Lolly and 
afterwards the other two brothers ; employing them 

in the business rather a^ dependants than as« part- 

• • 

ners on an equal footing with himself; and that 
the property of the i?il!erent firms, if not wholly^ 
the separate and self-acquired property of Deena- 
nathy^ was ^nevertheless partner^sliip property, to be 
dealt with according to the rules which regulate 
mercantile* pjyrinerships between siraagers, and was 
* t9 the rule o 4 Hindoo law which excludes 
a* widow from the succession to her husband’.^ share 
qf the^ joint property Of,, an undivided family, a If 
this contention bfe well founded, the Plaintiff was^ 
Sentitled to at most fifth share in the marlnesship 
assets, qnd when * he brought his suit had received 
even more than hi^ due in the assets of the Biirzapota 

UtlVfXf ^ 
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r86S^* before dealing frith tlie evidence upon the * qiie^-' 
RAMpeiis^D under consideration, it may be well to 

. Tbwarry ^notice • the arguments of the Attorney-General to 
^SnaocHURif the tfiect tl;|at th^ pleadings of the PiaintifE are inf' 
inconsistent wiih«the case on wh ch he now relies^ 
and *tend to conBrm that of the^ Dofeudanta. To 
show that the Plaintiff did not sue as one of the 
sharers of a joint and undivided family, but as an««« 
ordinary partner^ he relied ^ on the phrase The 
claim is brought in virtue of right of cop>artnership’’ 
at tlie coninieiiCement of the plaint, and the» use of 
the word “ partnership in ©tlicr parts of the plead- ^ 
ings ; and also on tt^e circumstance that the Plaintiff 
claimed only one- fourth part of Deenanath* s shared 
whereas the Hindoo law of succession^ which he was 
supposed to invoke, would have given him one badf of < 
that share ; inasmuch as by that la^ itephews cannot 
take hj /epresentajtion in conjpetition with the sur- 
viving brfithers of a deceased co-sharer. * 

Assuming the latter proposition to be correct,, 
which, their Lordships consider it to be, it may 
show only that the Plaintiff has to some extent 
mistaken his rights, and claflmed less than he might 
have clatiued. The presumption arising from this 
misstatement bf his*, rights as co-sharer in an un- 
divided Hindoo estate, is by no means conclusive, 
it may be outweighed by the proof tl^at the property 
was in part joint, which the conduct of tl|^e Jamily, 
and the mode in which ihey*^ kept their accounts, 
afford. And it may be ohsl^rved that the claim made 
* is also inconsistent witti the hypothesis of a partner- 
ship governed by the* rules w^ich regulate the righfj, 
of mercantile partneis as such •inter se. Nor is it 
possible* to read the whole plaint without seeing that 
the ground oft which the claim to any portion oi * 
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lieanan&th's* share rests is the rule •of jaw which 
excludes the widow from the succe«ssion to ,a share in 
a joint and undivided Hindoo estate, and limits her 
rights to maintenance. Upon the argument founded 
on the word copartnersnip/* their* Lordships have 
topbseiVe that the '^pleadings before tnem have been 
trai>slated fro^n those in the native language ; that 
tlie word is ambiguous ; that the pharse brought 
*in virtue of right of copartnership *' covers the whole 
claim, which includes the Huqq Purohittai, admitted 
to be ancestral property and no part the assets of 
the niercantile firms, Looking to the whole scope of 
the pleadings, their* Lordships hdve*no djoubt that the 
Plaintiff’s claim was rea)ly based upon his alleged 
rights as a co>sharer, in a joint and undivided Hindoo 
(Estate, and that, as such, it was sufficiently well 

pleaded. * 

Upon the facts it must be admitted that the% ovi* 
dence falls far short of proof that the ancestral pro- 
perty contributed in any material decree to the 
acquisition of the funds employed in tjradp wliich 
ionhed the bulk of the property in disp.te. The 

famUy was, however, an undivided family, and thete 

was a nucleus * of ancestral property. It may be 
further .admitted that Deenanath* laid the founda- 

tion of the future fortune of the family. But there; 
is no proof ifiat 4ie kept as separate, or treated as 
separate,* pjiopeity that which he acquired at Agra. 
On the •other hand,* it is shown that many years 
'before hjs d^ath he associated his brothers with him** 
self .as partiiers, an^ that thenceforward they carried 
o&* business together each contributing by (fis exer* 
tions to tf^e increase of the common stock.. The 
partition deed of the ajed of February, 1852, itself 


S05 

% 

i8d6. 

RaMP£RSHAD 
3 Tswarky 

t». 

Shuochurm 

Doss! 



CASES IN THE PRIVY COmTCIt, 


506 


i8»'. 


RaMPRRS'1AI> 

.Tewvrrv 

V 

CHURN 

Do&s. 


nrgalives t 4 ic li»}»potbests that he employed feis brc^ 
thtrs^* ^jervanis ‘or dependants, since under that 
instrument they share as paTtuers and take an eqin|t 
share with* liU widow and assumed repiesentaiive. 
There is nothirfg ^Prima facie i^mprobaWe in ijie 
hypotheses tliat he brought his eaiiier gains volu-n-* 
tarily into the common stock, .* making them *the 
capital on which he and liis brothers were to trade* 
All future 'gains being macl6 by their joint exertions 
would, according to the general principle of Hindoo 
law, be the joint property of the family whilst un- 
divided, and be partible as such orf a partitiorf. 
There is no proof of any special contracts (and the 
prooi ot such lay on the Defendants) which impressed 
the character of partnership * as distin.. uished from 
joint or separate property, in thp Hindoo sense ol 
these teiins, upon the property in question. In this 
state^of#lhings we have not** only the judgments of 
tbe two Courts below in favour of the Plaintiff upon, 
this^ question, but we have al^o the finding of the 
iwo naPive* Assessors to whom it was expressly re- 
ferred, founded on the pregnant evivience afforjieef 
by the Books and accounts oi the family. These per- 
sons are bho>vn, by plater proceedings in the cause, to 
have had no undue bias in favour o^«the Plaiutiff, 
hnd they brought to the examination o{^ the matters 
referred to them that intimate knowledge of native 
usages to which a Eurefpeau rarely, if e^Ver,* Attains. 
^Their Lordships cannot adppt the construction tvhich 
the Atiorncy-Generaj would liav^ them ' put on *the 
A^sesso^s* report of ^he 15th of Afarch, 1857, 
believe t^ie first finding in that repOft‘ to be that Wie 
prop<?rty was joint in the Hindoo sense ( 9 i ’the term. 
And they see no suflicienV grounds for dissentiitg' 
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frooi t,faat conclusion, or from lhat to which the 

A * 

Assessors and the Ccuris below also camd", upon the 
question whether th« Plaintiff had effectually sepa 
.ated himself fiom tlje rest of the family in 1848. 

This being so, the remaining questions for deter- 
mioaUqn, with the e;f.C^ption of one touching the jiro- 
vision for Mnssumat Thookra's maintenance, are 
.those which arise upon the Plain tiff appeal, and 
involve the consideration of the deductions made by 

• o 

tlie Sudder Court from the amount awarded to him 
by the Ziflah Court. 

That it was right to call upon tiie Plaintiff to bring 
into the account the profits made by the Mirzapoor 
firm between the years 1848, and 1852, appears to 
their Lordsiiips to be too clear lor argument. It 
is, however, insisted that the Court has improperly 
visited his failure ito produce the accounts required, 
,by charging him with interest on the piincipa^ sum 
for which he was accountable at the rate of 12 per 
cent.\ that they ought to nave given him further time 
to produce his accounts ; and tha^ the cause ought to 
be sent back to India, in order that the ’account of 
profits may be r.o»v takent Tueir Lordahips have, to 
observe that the time to' be allowed was a matter for 
the discreiio'ii ^f the Court ; that the* account was 
presutoably *<8116 which the Plaintiff, as a Merchant 
and Banker, •ou^ht to have been able to produce dt 
short notice*;’ that the time actually allowed was not 
unreasc^nab^y short ; that* in *the circumstances it w'as 
corrf))etent to the Court to* charge the Plaintiff with 
interest* in lieu of tl>e profits for, which he hatl failed 
(^account; and that the rate. of* interest ,was ooly 
tlial which he claimed on the sums due to 

him. The’ Defendants are wHliug to accept: the 
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iSfiA. interest in lieu, of* the profit, and their Lordships Call 

Ra^brshao ground for sending the cause back (ipOn this 

^*V**'^ , point* at the instance of the Plaintiff. The sum of 

^HRocHURN Rs. 14,316. 2a. £p., mentioned in the exatliination o¥ 
Ooss. - • 

the Commissioners 0/ the 28th of March^ 1^857, 
obviously one item of profit appearing* in tlie Books; 
not the measure of the profits of the MirgApoor firm 
for the whole of the four years in Question. Thft 
other items of account which the Plaintift disputes, 
•and on which he asks to have the cause sent back for 
further trial, have all been investigated by the native 
assessors or commissioners. These were persons pecu- 
liarly conversant ^ith native accounts; they appear 
to have been examined on their report in open Court 
•on the 5th of June, i860; and the Judges of the 
Sadder Court expressly state that, after going ovei; 
the several items with the Comnfissfoners, they en- 
tirelj^ epneurred in their opinion. To remit a cause 
to Jndia, for the purpose of reopening accounts so 
t^en is obviously a course which their Lordships 
would not be justifiedan adopting, unless they had, a 
clear conviction that there had been a miscarriage of^ 
ju«:tice. They have no such* conviction in the present 
case. It may be true fhat the Commissioners have 
not required evidence dehors the Books; but the 
Plaintiff, as a member of the joint family and a 
partner in the seve:ral firms, was prfmd^ facie bound 
by the entries in the books. It he impeached them. 
It lay on him to falsify them, * , ^ . 

• Their Lordships do think that the afnoufit of. 
maintenance decreed* to Mussumut Thookra is exces- 
sive. Itt is, however, objected by Jher that positive 
directions should have been given, and provision made 
for the pajment 5 f her ^maintenance. * And the 
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Plaintiff, on his sido, complajns jth^t ,he is by the^ 
decree deprived of hisVight to cijiiin a share of the 
principal sum deducted to meet this claim of ihain* 
Ibnance on the death of Mussumat Tkookro^. 

A Court of Equity in this country, if administering 
.the whole estate’,** would no doubt have carried over 
the,^ sum set fapart for this purpose to a separate 
' account ; would have directed that the' annual income 
• should be paid to Mussumat Thookra during her life ; 
and that the parties who had a reversionary interest 
in the p'sincipaf should be at liberty to apply concern* 
inV»t on Jher death. “The Country Courts \x!i\ India 
have, however, no machinery wh\ch enables them to 
take any such course. Nor was the suit one for the 
general administration of the estate. It was, in form, 
suit to obtain present payment of the balance which 
the Plaintiff alitged to be due to him on the proper 
division of tlje property and adjustment ^of the 
accounts. The course, therefore, which thd ^!ourt 
took was to deduct from the gross amount of divisible 
assets the sum of Rs. 15,000, which at 10 per cent, w^ould 
produce the annual sum of Rs. 1,500, and to leave 
it as residue undivided i^ the hands of Sheochurn 
DosSy in which -it was found, •subject to the obligation 
of paying the jnaintenance. Sheqckurm Doss and 
Mussumat Tihokra being co-Defendants, and there 
being no proof of the precise ter ms and conditions orf 
which she had made over to him the share which she 
took iindfer^the* deed of* the» 23rd of Februaryy 1852, 
the Court was hardly in p condition to make more 
praise *prdvision {or the ^payment of her mainte- 
m^ce by him. Nor is it expedient that thsir Lord* 
flBps should rfow malft any Order on that subject. 
Agsiin, if 4 he Sudder Court had simply deducted the 
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'tM. Rs. 15,000, as,s6 much undivided residue, without |ay- 
Rampb^ao apything about , 4 :he Plaintiff's future rights, their 
Tbwarky ^ Lord&lnps, considering the form of this suit, would 
Shrocaurn have doubled whether he had any grounds for iiii- 
peaching the de^cree on tins point. The judgment, 
however, says, “We decide that the best mode "of 
settling her claim will be to deduct from the tptal , 
divisible assets the sum of Rs. 15,000, the proceeds ot 
which shall be devoted to Thookrds maintenance, 
and in respect to which the Plaintiff is declared to 
possess no right/* These last words are * certainly 
calculated to embarrass the Plaintiff, or his represen- 
tatives, in asserting the right, which they seem to 
possess, to claim a share of this sum when the purpose, 
for which it has been deduced from the divisible 
•assets, the niaintenance of hiussumat Thookra^ ha^ 
been satisfied. TUeir Lordships, fchesefore, propose* 
to add to the decree a declaration, that it is to be 

# • • f 

without prejudice to the right of the Plaintiff, or of 
hid representatives, to claim on the death of Mussutnat 
Thogkra such share ^as he or they may be entitled to 
in the %um of Rs, 15,000, retained to provide for her 
maintenance. < • 

Their Lordships, however, do not think that this 
slight modifioition ,of the decree ougjht* to affect the 
costs of the appeal. And the Order vWaich they will 
humbly recommend Her Majesty to mafc? is, that the 
cross appeals of Sheockurn Doss and. Mussumat 
Thookra be both dismissed tWMth costs : that, on 

tiie appeal of the Plaintiff, the decree in No. 6 u be 
varied by the addition ol the declaration above mkn- 
tioned ; ^that in other respects the decrees appea,l^ 
against be affirmed ; and that the Appellant, Rom- 
per shad, do pay the costs of his appeal. ' 
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JOWALA BuKSH, son OF MF.ETA 


Ram 


Appellant:-, 


AND- 


Dharum Singh alias Imdad Ulee. 

• Khan; Mussumat, Rk}MiK Respondents.*^ 
Koonwur and others * 


"On appeal from the, Sudder Dewanny Adawlut, 
Nofth- Western Provinces, Agra. 


was 


The suit outj of whicti this appeal arose, 
instituted by Aram Singh, alias Ushruff Uhet 
.deceased, and one • of the Respondents, 

♦ Present Members of.tfte Judicial Committee , ^ight 
Hon. the Lord Justice Turner, the Right Hon, Sir James William 
Col vile, and the Right Hon. Sir Edward Vaughan Williams. 
Assessor : — The Right Hon. Sir Lawreice Peel. • 


13th & X4tftt 
Febt, 18^. 

It is essen* 
tial that a 
Claimantseek 
ing to oust a 
l^arty in pos- 
ses’fton of an 
estate, shouldt 
establish^ia^ * 
own right to< 
the estate, 

and not rely upon the fai4ae of the title impeached. 

A decree of the iudder Court held, that although the title set up by 
the Plamtiif might be Wholly bad, yet that a party 'Defendant with 
whom the Plaintiff had by a deed of Solunamah, or compromise, agre^ 
to dmdij the estate, was eotitledand on^nat ground decreed possessioiK 
Sucl^adecree reversed on appeal, as the effect of the d^ree would be (!>' 
to defeat the Defendant’s possessory title without giving him an oppor- 
tunity of contesting the title of the party by whom be is turned out of 
possessioii, and (2) as it was a violation of legal principles which protect 
possession, and of justice which .regulate the joinder of parties and the 
* uqhon of titles to.sue in oiye suit. * 

Act, No. XIIl. of 1848, is limited to Awards made by Collectors under 
,Ben, Regs. VII., of jSai, IX. of 1825, and IX. of 1833, which gives to* 
the^ Revenue authorities t judicial power to determine questions of posses- 
» sion, and th^ right of appeal from such Award is subjeded to three 
years’ limitation. ^ 

The general rate, that the possession of oneanember of a joint Hindoo 
family iythe possession.^ of all other members^ does nor apply where the* 
party claiming * has been clearly excluded from the family. In such a 
ta^e the possession is adverse, and under the general laW of limitation; 
the time will run from such adverse possession, 
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alias Gkolam] sons of one Loll Singk, ca%te 

" Thi{hoor Burh Gugar,*^ a race descended from the 

Buksh Rajpoot tribe of Hindoosj on the banks of the Doab^ 

Phabum who had j^een converted, to Mahomedanism ; againsC 

the Appellant ^and jM^^'Ssumat Soondur^ widow of 

Meeta Ram, to obtain a declaration of their he rfditafy. 

right to succeed* to the Taloogna of Ourungabad 

Kaseer, consisting of^ eight Mouzahs situate in the» ' . 

Boolundshuhur District, in the North-Western , 

t • 

Provinces; and also to cancel and set aside a deed 
of sale, dated the 17th of October^ 1842, ..execated 
by the late Thookranee Malta* Kooer^ also called 
Miissiimat Mahci Kooer^ the widow oi Tara Singk^ 
in favour oi* Meeta\ Ramii, the Appellant's father,^ 
and tO;^ recover ^mesne^ profits in respect of the 
Taloogna. • 

The circums-tances which gave c rise to^ the appeal ^ 
were as^ follows :-7 

^op ^'Singh^ alias \Pahulwan Utee Khan^ thexom* 
mon ancestor, was Zemindar of Ourungabad^ and 
(lied in the year 1753. He had issue three sons, 
Lootf Ulee Khan^ alias\Tara Singh^ Mokund Singh^ 
a^id Mohun ^Singh^Yiho alone had issue a son, named 
Loll Singh. He also died, leaving -two sons, the 
Plaintiff, Ar(m Singh^ and, Golol Sing^^ • 

The Appellant’s case was, that Moftun Sidgh was 
' 'the issue of a concubine,, and that LolJ Singh the 

> c 

issue of a female musician, and, consequently, that 
the ^descent of Aram Singk and Goloi^SingK from 
^Pahulwan Ulee Khan was jnot legitimate. 

t * * * ^ 

Whether, a Hindoo family, 'though inverted to Mahomedanism, 

|>Ht conforming JFor sevexat generations ’30 Hindoolcustoms and usages* 

,/ca.n, by virtue of the r^endon of Hindoo custom? and usa^. set » 
its# a special and customary law of inherilance. r ^ 

Makam y, Abraham (p.Moow's Ind^App. Cases, 194) distittguislipd 
fioin s»eh*% case, * 
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”• “On . the death of Tara Singh without issue, ' in 
1805, his widow* Thookranee Maha Kdoer, became, 
proprietress of the Ourungabad j^tate, knd also of 
'^he Chukaihui estate, of which ^oop Singh had 
been also Zemindar^ but which estate was not in issue 
m thjs appeal, iTfr’'the room of her husband, with whom 
a settlement for the Government revenlie was made. 

^ In consequence' of the Government revenue having 
fallen into arrear, and Thookranee Maha Kooer being 
•in debt to other parties, tfie estates were in 18 it placed 
under ^iie Court of Wards, and' managers appointed, 
who remained in possession till the year 1833, when 
a settlement ' was made with Thookranee Maha ‘ 
Kooer ^ as sole and absolute proprietor of the estate, 
for twelve years, from 1833 to 1844 inclusive. 

In the^ year 1842, Thookranee Maha Kooer sold 
the Ourungabad iRStdXe to Meet a Ranty the father of 
the Appellant) for Rs. 30,000, and executed a deed 
of ,3ale, dated the lytfi of October y 1842, whi(?h was 
registered on the 24th ol February^ 1843, Jtht/ 

^purchaser’s name recorded as, Zemindar, Lumbadar, 
and Malguzar, of the estate. * * 

„ It appeared that shortly after the execution af the 
deed of sale, and before the name of Meeta Ram was * 
recorded, noti^ces were issued for objections ; and as 
certafn obyactors appeared (one of whom was Aram 
Singh), thg recording of the purchaser’s name was 
postponed, jn order that inquiries might, be made. 
The' .objections raisejjl wiere, in the main, that 
Tfu^pdranee Maha Ko(m ^ was not of sound mind, and 

that the 'sale was fraudideht; the Thookranee not. 

• • < * 

paving been aw^are what she. was doing. - After 
'*1hlicibg inquires, tlie *CotIector declared t^at Thook^ 
ranee Maha Kceer was of sopnd mind, and hAd sold 
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tbi pfoperty voluniarily, and that there was no pb/e^ 
tion to the mtitation ot names. 

Ill August, 1844, ^eeta Ram died, leaving the 
‘Appellant, and a widcwv, Muisumat Soondur Kooer^* 
when objections were^ for the first' time raised by 
Tho(fkranee Maha*Kooer, that the estate vi'as under 
the Court of Wards at the time of the sale, and that 
the transfer of the property had been procured by., 
fraud. These objections were overruled, and the . 
Appellant’s name registered 'as Lttmbadar. 

Thookranee Maha Kooer died in the year 1853. 

On the Hih of August, 1854, Aram Singk and^ 
•Golol Sttigk, claiming as heirs and representatives •£ 
their father. Lilt ^i»gh, and grandfather, Mohun ^ 

' Singh, brought a suit in the Civil Court of Meerut, 
for possession of the estate of OtiruHgabad,by cz-ucaV ^ 
meiu ol the deed of sale, ’dated ttij ijth of October, 
1842, alleging, first, that they were co-sharers with . 
JhookTanee Maha' Kooer\ Taifd secondly, that .the 
tsl^te had been obtained by fraud without payment 
ol any consideration money, and further, that it was 
at the time .of sale, under the Court of Wards, and ^ 

lor recovery of mesne profits. . 

The Defendants, the * Appellant and Mussuntat 
Soonder Kooet, by^ their answer, denied that the 
Plaintiffs were ever co-sharrrs with •dThoohyanee 
Mvha Kooer, and alleged that their claim„was barred 
by the Regulation of limitations of suit's, pjid further 
alleged, that the Plaintiffs wgre not the Segitifhate 
descendants of the common ancestor, Pahulwam" Wee 
Khan ; that the estate w 4 s not under the Gourt df 
Wards at the time .of the sale, arid that the 
„iieeia Ram was genuine. * s 

, ’Altetw'ards, a supplemental plaint was fiied to the 
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effect ; that one Mussumat R^tta Kooer's name was 
registered in j-egard to the Chukflthul Es^taie, lis suc- 
cessor of Thoskranee Maha K^oer^ and that As tbe» 
^points in dispute with respect to the Chytkathiil and 
Ourungabad estates were identical, by reason that 
Both estates were the ancestral property of Pahulwan 
Ulee Khany it was necessary that Mussumat Rutta 
*mKooer should be made a Defendant. The Appellant 
• objected to the supplemental plaint, denying that the 
*suits had the same foundation^ and stating that there 
was no-»^ necessity for making Mussumat Rutta Kooer 
^a Defendant. But she was admitted as a Defendant, 
and put in her answer. - ^ 

The principal issues were, first, was the estate in 
suit the ancestral property of Pahulwan Ulee Khan^ 

, and Ivere the Plaintiffs his real heirs, and up to the 
• time of the sal® <fld Loll Singh^ father of Plaintiffs, 

- and Mohun Singh^ his father, continue in pQssj^sion, 
as proprietors along with Thookranee Maffa Kooer ^ 
who was the daughter-in-law of the common ancestor, 
or not? and at that time did the.estate, in consequence 
^ of .the disqualification of Thookranee and the father 
obthe Plaintiffs, come under the Court of Wards,* 6r 
was it under"^ the sole ageifcy and management of 
the ancestor gf Defendants, and MeHa Ram, pur- 
chuser ? Sedfhdiy, was the Thookranee at the time 
of the sale «leranged in mind, and was the dee\l 
of .sale fpauduifsntly altered by collusion of the 
vendee wi A the a^^ent® of* the vendor? An^ was 
thee payment .of Rs. 30^000 consideration money 
eifteredf as *it stated, and the deed executed on pay- 
of the consideratii^ mofjey*, with thp consent 
Srthe vendor amd vendee; and was the* estate ot 
Chuiaihalf and its decree ofc the same fortn and 
nat^e '^as in this suit, of how ? and thirdly, were^ the 


5*5 


/ 8 < 50 . 



DHi^M 



5‘V 




CAS8S IN TffE PKlVT C0U*J#<3IL' 

pi.i««fl.<.n !!...«««. 5 ;“ 

k.rhcb..a.j after tea ;.J. were they prepaMd W 
^biect^nd to institute a suit? . t ' » 

After taking evidence as to his ancestor being co^ 
verted to Mahom, danism by force, and the 
following Hindoo usages and customs, • 

VleeXhaA. the ‘Principal Sudder Am^en of 
by a decree bearing date the 29th of 
dismissed the suit. In the judgment of ^ « 

referred to the suit, No. 17 of 1856. 

to which the Appellant was not a party 
.estate of Ckukathul, which ‘"f 

Pahulwan Ulee Kbfin, and concluded as follows . 

“That suit, by the Orders ofa^the Sudder Cot , 
wis again brought into this Court, and after .nvest|ga. 

,ion thiada,. !. r.nae,ue,« ^5°° 

and dUpo.a..aion of tho P a.n .«a, ..rf »»» 

taa, » Inn® time, was dismissed, and the Plaintins 

ll'-irfldalod o'ot to he .h^ beira of 
*me^ Khan or of Mussumat Maha Koeer, deceased, 
L enftre ranger., and no. having W 
rr^aWfl. the eaute, and in (heir p««.o., .« 

Order waap^^ed on the 07* of 

• :^,r.Ln.if.ah.ve Cearly 

■ of the dispute .in both suits is indentiwl. ^he”*^ 

It having no -gb. a.d po.,e..io. i. f-.d 

• •*ehUdh On this account the genuineness or otb^ 
Mhe daed ol Wecnonot now bb l..,nir«l !»« 
• in .a suit brought by these 

«f the Plaintiffs, who although they 

. Jossdssion of the CkukafHhl^ 

Ing themselves out .to.be ^ he^ of ^ 
telale; «t . about . suing fdf , the 
wthe sale. *nd thus Ijurikiied ,vthes(iSel«es 

'.'also.” ■ 

''iir 
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Plaintiffs appeated to the ^Sttdder DewatCny 
Adnwhud At Ag^ agsinst* this decisfoo, and thdt 
Court, by a ^decree, dated the 24th ^Semb^r^ tSfti, 
»^ieS^ef»ed tht decision Af the Prisctpjit Sudd^r Ame^n] 
and decfoed, that tho Appellant and Afmtsumai 
duseet 'ihoald be dispossessed, and that the 
Plaintiils and the Defendant, Afus^amiU Rntta K4>0^r^ 
.should be put *tn possession of the estate of 
0urungahady agreeably to the stipulations of a certain 
* Solunamah or deed of compromise entered into be- 
tween ];hem, by which they agreed to divide the 
"estate*; the* matter of •mesne profits for the past and 
future to be Settled at the time of execution of decree 
•under s, 197, Ac| No. VIII. of 1859. giving 
Judgment, the Sudder^ Court, consisting of Messrs. 
Gubbins^ Lean^ and Ross^ entered more fully into the 
merits than th^ Psincipai Sudder Ameen, and decided 
that the estate was under the Court of Wards at the 
titme of the sale, and* that the deed of tl«e ^th of 
October^ 1842, was consequently illegal ; that ,thd 
^roof of the receipt of the ^ purchase- money^ was 
uQtrustworthy, and that the deed in question had 
been procured by fraud,, because a certain deed re- 
lating to the* estate, and made ill favour of 

one NUHanuiyl (to which deed neither* the Appellant 
nor his father, Meeta the purchaser of the 

Ourungiibfid'^sXzX,^^ was a party), had been declat^d 
fraudulent*. Tjbe Court did not deal with the 

iqaia queHioiis, raised in the suit, whether the Plaiq* 
ti% or their father* ever hqd 4ny title to the estate qs 

by the Pleintifl(, apd yrhcther such title wa.a< 
Jhgf ^d by the Regulatig^ of limitation ; but decided 
'tw apped ;Oti*ilie ^rottnd Ihot, in the opia^ieii' of the 
Coutt^ |h^ sale was not dend hod din iirilt bad^ 
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be«i commtacei}>y^Ara»t Singh within twelve yeav- -^ 
aH« the date fl»e de«d‘oC sale. Hence t^e 

appeely' ' * * . ' ‘ ~\ 

' Altef. «he admission of the appeal Aram Singh 
died, when 6»e appeal * was revived and his repre- 
sentatWes 'made co-Respoodeitts. htnssttmat Rntta* ^ 
not appear. 

t - ' ^ ^ 

Vk.RaU. Q. Cm and Mr, Aimaric Rumsey, for ** 
the'Appellant; and 

IdT. Leith, for the Respondents, Dharum ^Singh, 
and Mussumat Raja,h Koonjeur. 

The principal points,argaed on the appeal were : — 

First, apon die question, whether the Hindoo or 
hjahomedan law governed the succession, after 
conversion of the family to Mahomedanism, and the 
of the evidence of the obsct^aiffce of Hindoo 
.usages and ctjscoms by the family after being so con- 
verted, Abraham v. Ahraham (o), and the Lex Foci 
Actf No. XXI. of 1850, were referred to. 

Second, on tire assumption of the Mahomedan law 
applying, that the onus to establish illegitimacy ^Svis , 
cn the Respondent, Mahomed ^atther Hoossatn Khan 
*y. Shurfoon Nissa Begum\i>), and that by such law 
a lividoW would dnty he entitled to twon^rds of, her 
bhsbaod’^ estate ; Muisummaut Soobhanee v. Bhetwd' 
altiS Shah Anamally (c), were relied on^ * . 

Thttd, on the other hand, if the ci^ \^Sktdj, he 
* regiiia^trd % tlje Hindoo Ihw, it Vas insisted by 
sjiDrtdinf!& tfiat the saie was (lad, as a fdindi^ 
•had^'lonty, A qualified' b(ii(atb,L ‘namely, a ris^ to “Ite, ; 

■ .. ' * *’ ■' 

App. Ceset,; ij|8k>*,. 
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nrahy^l^ mthoat power pfsaih,*71ie tCfflJMor of 
■ Mdmhf0tntti V. Cavafy l^eneata Narrainap/th («); 

“Princ. of Hindu * Law.’i 
Vol. II, p. arr. * • 


, Fourth, whe^r, having tegird'to the long adverse 
[b^S^slen of* Thookranee ' Maha Kaoer, and to thi* 
* «fffedi» of sale by her to Metta Rant, tin 

suit was not barred (i) by the general Regulation! 
ri Limhatron of suits after twelve yeara. Regs 

nr. of ^1793, sec. 14; ir. of 1803, sec. 18; n. o 

*r8o3, . sec. 3, 'cf. r , Maharajah Koonwur Baboi 
*JVtirasur Singh v. ^aioo Nuntt Loti Singh {b) 

^ Poorgapefskaud Roy Chowdry. "v Taraperxhaud Ro) 

* Chowdry (c), were retied' upon ; (a), as to effect ol 
jjossession given by . the Collector under Reg. VI 1 . 
6f iSaa, Syee^ Kasim Alt Khan v. BkageerntUo 
■ Stngh (d) I and {3}, as to the limitation by lapse 
of ^time after Award «in:ade by revenue ^btlf<^’'Uesi. 
Act No. Xiri. sec. j of 1848, was reiied on. , 

„Tb.e, consideration of the case was adjourned, and 
judgiDent now pronouoced’by* 

,* The Right Hon/Sir Edward V. Wfluams. . 


i This is an ^appeal from a decree cjf tbe Sadder 
^outP .of tfe ■ provinces, reversing 

decree jjfhich the * ' prihcipal Siidder^ Ameen' -irf 
Meerut had ^ade ^\th« AppellknVs favdiir,^ 

againsT^fmU' " " ; ' 1 

VifOugStr ^it^Ardm 'Singh IjS 

i^e’decbasJfd, 'boi |Sr'rtf|^lenled, theVecdni^EJ 

'em ■■ ■ ' W"** V' 
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to «i«:ri »<1 ta**!!**? • *>^ ^. . 

Sufi. ie feeoM ef the ApfeUael'f fethfir,. 4M» _ 

^The Aweheet t*" *» !>«•“»" "• *** P"**"*.’ 
eJiUTLr the 

.which ,» *«>• ■•• to* t "SX' 

toe»,ly helo.ge4 »• «• 
tellcd /W«« w« ^ 

He was by extracstion a ^ * , 

U, bh Pictio-n-. "They S 

.SfWA. boweveffr btccan>e a cancer* w 

4a? iaitJH »nd thencefortli adopted tha Jlusaulmaft 

bearing bitb a Hindob and ^7 ‘ 

,to bav*b*«t oantiaiied to Ksfarot^ ^ * 

*4^/ Utt^ Khan, otberwlae T«^» 5^. wHo 

' ‘ r*«ded bi» W t**« wynpen* ‘rf ^ 

> *^'’5- i ■ 

hto Vjdi^i fko^ntt Uaha ^^*’*,7**?****7iiS 

t^ litl^****! eWand*; *nd- abafliuto Jir&p»i« , -< 


- 
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1843; 4 ti 4 * certi^ f>rpc«e4<' 

‘ btr*! wipe liiA btiote, (%;$ Ctdliec^ of 
wI^IqIi temdb^ ’b M^o Rpm bebg reicorded, tSiShe 
i&bfttb oH . 1943, b the 4 iook 9 of that 

’ Coflectoraj^a as ‘^Zgmniar, Zamiet^lMr, and Mai^ 

• a^'^-of the wbolcT of this TWosf. with the eaoept 

, a tMO' af ' the vilfage^ i?aas di(^ in Augipstt 

1844, and an, an application fa^ his son, the Ap-i 
'peliant, for a‘ mutation of names, the Ti^gkratuti 
rinsod 4oroe objections to the validity el the deed 
execute!! her. These, after inquiry, were over- 
auled by the Collector; and his decision wax confirmed 
by the Commissioner o» the atst>nf Ffbruory, i843> 
■From that time, and at least up to the date of the 
decree under appeal, the Appellant was the registered 
proprietor of the Ourungabad estate, and in aetuai 
possession of if. 'T'htokranee Maha .Koggr died on 
the 8tb of September, and •the suit waa^^nsti* 

tutedoa the 14th of Atugust, 1854. ” ^ 

. Th» case made by the plaint,, in opposition to tBe 
AppbUant's, title, was to this eff eet:<>- ^ * 

*' » The Ourd^g&bad and Cbuketbut Toieaks ware 
h90t the «nce«tral. propehy of PaktUm* fRbe Kfmn,, 
who is iermied “ the great ancestor ” of, ^*e Plaintiffa. 
He ha<l thr^ uons, Mehuo, Sim$k, TSrgi S^h, mA 
Rb^ttd Siogi. The two latter died withotd iesta^ 
twi the yeungesti soot^ . LtR 

. who ' yrpf ^ar Of ^the. FlaintiSa The fir 4 .«nftla>; 

fdbbe.- qifm W hWffbd 

• ;«iedea'' 

.dWBI' ' Mwie 14 |hc^4^ofiX<.whfii 1^'^^.. 







'pim'U 


.OH'Ainni 
5mon. “ 


Tfmirakee] ! ^,.A 

... o< * w-t • 

»:nr.x t. ««« «-. ”» •• “^“r. 
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. ' ^^'.^.^.pctef^tr,'. {^43, est !«3 bring M«o undef 
« tM , leaiiiigriniint of .the jCourt'of W^rds. ' |t insfau, 
th%t , an<fer these circumstances the deed of sale 
executed hy one unqualified, proprietor, notwithstand- 
. in£‘ tbe^ existence of* the other heirs of the great 
andestor, cannot be held to be legal.” It also. 
' ..charges that the- transaction was fraudulent, and that 
not a single .portion of the alleged consideration, 
money was ever paid. 

The pliynt having been filed, the Plaintiffs were 
mef fay 'the difficulty occasioned by a third claim. of. 
title. Thookrakee Maha Kooer had been registered. 
as- the sole owner of both the Ckukaihu) and Ouru»~ 
gabad estates. ■ After the 'sale of the former to Niitiav 
nuttd had been set aside, sbe had again beett recog«‘ 
uized by the Raveaiie authorities as the aoie owner of 
’ that estate ; and when she died the question. aeo$ei. 
who was entitled to succeed as her heir. The Cbi«' 
lector of Allyghur determined this question in favour 
of the PlaintiSs ; but his docisiqn was , overruled, by' 
the .Goverpinent, which treating apparently, the pois*. 
session of the Tkookrane& as that of a sole aiyi^ 
absolute proprietor, and the Succession as governed- 
by the Muhomeiji^n taw, determine that one Mush. 
•• su^rnfft Jiutta 1/Cooer was, as her niece, entitled, 'to 


sicc^ to bar.; and accqrdiQgljr placed or continued* 
th^t; lutde# > the mahagement of the -Court terf; 

fbe hep^fit oh jMvit lady. ..The PlaiOtjj|^i 

'be# ^ 


aw.t 
» w 
Ouaau m; 
siaa^ 
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they applied for and obtained leaee to file a.sup^tl*'"' 
menial plaint, in order to make her k Defendant to 
this also. Tlits supplemental plaint thus stated ' 
the title of the. Plaintiffs :—*‘Darii»g the lifetime or 
Taro Sfnght Loll the Plaintiff’s father, was 

entitled to one half of the ancestral . property ,* ahd. 
after the death of Tara Singh^ his wife, Mussufpat 
Afaha Kooer^ was entitled to only one-fourth of the * 
estate; but in cspsequence of her being the elder 
relative, her name was registered in the Collector's 
office by mutual consent, and the said Thookranee 
and the Plaintiff’s father, and after his death, the 
Plaintiffs lived together in partnership, and appro* 
priated the produce. The registration of the iiame 
of one of the members of the family was sufficient 
for all , the members of tiie family. The principal 
Plaintiffs being Hindoos of the^ Retjpoot tribe, the 
Mabomedan Pentateuch is not observed in their 
faa/!ty ; 'besides this, they are called by Hindoo 
names.” And again, '*The fourth share held by 
Tkmkfante Maha J^ooer in the estate of Tqra 
Singh^ does not descend by custom to Mussunta^ , 
Rjaila Kaoer. In accordance with the usage pre- 
vailing in their family, and by heritage, the Plaintiffs 
are the owneis of the entire estate/’ , ' 

The defences set up by the answer of *lite Appellant, 
and of his mother, who was joined with him as a 
Defendant, are reducible to the following heads : . first, 
t^t^the Thoakran^B having ^ been In sole possesehm 
oOf the property up to tbe^ date of the sale to J/ssea 
totlw exeknion of PUintiSi and tlMfir fiil&tr, 
thoir tttjt iwtt bolfred II.- 

U. ^ i9es« a«e. 3, the g«ii«riik' RogK^tiaM^ 
JtiaiifltiMk ; oecondif, (tiM- tKe cMilv of 
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of the PlaintiRs havieg been rejected by the 
Revenue authorities in 1638 and 184^, the ^present suit 
was barred by Acfr, No. XIII. of 1848, without •refer*-, 
#^nce to the other regulations of Limitatjon ; thirdly, 
that the Plaintiffs' grandfather, , A/g A »» Singh^ and 
their father, 4 ^#* Singh^ were both illegitimate,* the 
fSrmer being the son of a slave girl;*the latter, of a 
^ Jemale minstrel* fourthly, that Loll Singh was never 
in joint possession and enjoyment of the property with 
the Thoohranee\ that the revenue settlements were 
made wi^i her alone ^ and that she was, in fact, sole 
proprietor of the estate, and registered as such, not as 
one of several co-sharers ; fifthly^ that the Ourunga^ 
estate, at the time of the sate to Meeta Ram, was 
no longer under the hrianagement of the Court of 
Wards, and sixthly, tllat there was no fraud in that 
transaction, and,, tlikat the purchase-money was really 
.paid. 

Tljere is a good deal of other matter in the? an^er^ 
but it is more in the nature of evidence pleaded sn 
support of one or other of the a^ove allegations, .than 
of matter raising other and distinct issues. 

IP ^ 

The replication insisted that the Plaintiffs and 
father possessed and enjoyed the property jointly with 
ih^ Thookranee*^ that the registration in»the name of 
> thedatCbr afftStded no conclusive resumption against 
that joint possession ; and that these facts were botfi 
an answer to tfie plea of the Regulations of Limita- 
■ tion, hocf ^ave' the Plawtiffrf a present title to^ the 
prop^ty.. It sought fo expjain the revenue settlement^ 
wiAi ihe^Thookranee Joy saying tjiat they were made 
witjj the elder relatnje or member of thj family. 

the'^lea of Act, No. XIII. of ^1848 , by 
saying, t^t»ihe present suit was .not brought (or ,re- 
. ^ • X— 68 
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versal of ihe settlement and Orders under the pWm 
visions of Regulations VII. of 182a, IX« of 1825; and 
^IX. of ^1833, but for reversal of the sale to Meeta Ram 
within tlie period of twelve years. ^ 

The other pleadings ^re not of importance. It may 
be mentioned, however, that those between the Plain*!- 
tiffs and Ruita Kooer raised more distinctly the 
question, whetfier the succession to this • property from 
the great ancestor and from the Thoakrante^ was to 
be governed by the Hindoo or by the Malionoedan' 
taw of inheritance; the Plainliffs insistingt. on the 
application of the former. * ^ 

It has been mei\tioned that Aram Singh had 
brought a suit agaitist Afussumat Rutta Kooer for ‘ the 
recovery of the Chukathul estate. The issues raised 
in that suit were necessarily almost identical " with 
those raised in this suit between ‘the Plaintiffs and 
Rntt^ Kooer, And in so fa^ as they involved the 
quesiions of the legitimacy of the Plaintiffs* fatherland 
grandfather^ the nature of the interest which Thooh* 
raneif Maha Kooer liad in both the Talooks in r 
hfetime, and the heirship to her, they were also similar 
to the issues to be tried between the Plaintiffs and the 
Appellant. This being so, the suit for Talook, Chuka- 
thul was by Order*, of^ the Sudder Court, transferred 
from the Civil Court of Allygkur to tbat^'of the Ptin* 
Cipal Sudder Ameen to\Meerut^ in whk'b *^the suit for 
OuTungahad vias pending. Both causes* *were heard 
together, and the evidence, ‘ conpnoii to btrth, vvas 
4 aken in both. On the ^a^th of Atiguit, 1856P the 
Principal Sudder Amee?i, hw separate judgme*i>ts^ 
laisstd both buits.* His conclusions upon 
common \o both were stated at length Yn tb^ jiidgmciJt 
in the Chukathul cdse. He^ found that ^^nJfei^her tlie 
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fftthef nor the grandfather of the PlaintilTs was legiti- 
mate I that neither the Plaintiffs nor thek* father had 
been joint in estate with Thookranee Maha Kooer J 
and that by reason of her long and a*dverse possession, 
^he claim was b;y:red by lapse df thne. Pfe also, held 
tliat the succession to the Thookratuse was detertnin- 
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able by the Mahomedan, and not by the Hindoo* 

• law, and that accordingly Mussumat Rutta Kooer was 
,ber heir and representative. And having thus found 

the Plaintiffs to be the heirs neither of Pahulwan 
Ulee •f^han, nor of Thookranee Maha Kooer^ “ but to 

• be entire sW’an^ers, not having any concern with the* 
estate/' he deemed it unneces^ry tornqjuire into the 
genuineness or otherwise at the deed of sale of the 
jytb of October, 18421 

• Aram Singh and his brother appealed to the 
Svdder Court against both these decisions. Pending 
these app<>afs a compromi^^e was ehtered Ht^ween 
Aram Singh and Golol Singh on the one part, and 
Mussumat Maha Kooer on the other ; the effect of 
ii^hich was that they were to^ divide the Chu%athut 

• estate, and the Ourungabad estate if it couW be reco- 
vered, in certain proportion^ ; and a decree was niade • 

' by consent, in the Ckukathul suit, on the 5th of 
December, a8Si, giving effect ro this compromise. 
The Suddtr Court, on the 25th of December^ i86f, 
heard the appeal in th>s suit ; and on that occasion, 

• after adv^jting to the comprpmise, and without coming < 
td^any conclusionr concerning the Plaintiff's title, it 
pirocee;ied. to consider wliether the deed of the 17th ^ 
of October y 1842^ was jjlegal *arjd without considers- 

dcteiyiined ms question agains^*tbe Appef- 
lant, ttmtgly on Iho ground that *at the date of the 
dee*d,yT4A>'?^i Ourungabady like Talookj Chuhathuty 
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Dvas under the Court of ‘Wards. Buit it also held that 
the payments o{ the consideration was not provedi and 
^that tills relation o£ MeetOf Ram to. the Thooiranee^ 
and his antv^cedehts, aSorded certain presumptions or 
kautj. U accordingly*' decreed possession of the pro^ 
perty, with rnesne profits^ to the Plaintiffs and 'Mus^ 
sumat Rutta Kooer^ in the terms >oi the deed 
compromise ; meeting the objection made by the ' 
Appellant’s Vakeel that it lay on the Plaintiffs first, 
to prove their title, by referring to the compromise 
and to the decree passed tbeveon in the former suit, 
and by observing that **it would indeed be but 
idle and unprofitable prolongation of litigation dis» 
miss the suit of Aram Sitigh only to enable Mussumai 
Rutta Kooer to sue the Appellant for that which, she 
was wiling to share wkb Aram SingkJ* 

Their Lordships are of opinion that this decree of 
the ^*del^r Court 'cannot be cupportcd. The Appel- 
lant was in possession of the estate. He and his father 
bad held continual possession of it from December^ 
1843,** if not from Octbber^ 1842. His own possession 
of it bad been unquestioned since February^ *845» ^ 
when he was recorded as tbe proprietor of it. It was 
essential, therefore, for any party seeking to oust hina 
from that posse^ssion to cbow a better litfe ^to the estate, 
a title which would give the Claimant a right to 
the estate failing tbe title impeachecL ^ The judgment 
of tbe Sadder Court assumes that tbct ti't^ set up by 
the Plaintiffs may be wholly bad; » but it says,«if they 
ate not entitled ta recover*the estate on showing tb^ 
tbe Appellant's., title Is Muisumat Rutta Keoer, 

wcfuld b€*^so entitle*d }. aud^ they age0l?li4i% 

divide tbe spoils with her,, it matters not ^ W'bich. 
title, the property is recovered. , The title of Mm,Sf£aiat 
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Rttita'Kooer could not be tried bet if pen her and the 
Appellant in this suit. The eifect, tbere/ore, \>f the 
judgment is to defeat the Appellant' s possessory title, • 
without giving him hn opportunity 'of ccmtesting the 
tittle of the party Jny whom he is furifed out of pOEi^es- 
‘sion. Their Ilordships cannot give their sanction to 
this course of proceeding, which appears to them to 
"he in violation .of the legal principles whidi protect 
possession, as well as of* the substantial principles of 
justice which regulate the joinder of parties and union 
of .titles to sue in one suit. The decision, in effect, 
sustains an union of titles indirectly, which could not • 
have been directly advanced iit union against the 
* Appellant’s possession. . It is difficult to estimate the 
full weight of the grave dangers to which so irregular 
•a course might expose possession. They toifceive that 
the first questfon which the Sudder Court ought to 
have decided, and which must iiow’be decided d<i^this 
appeal, is, whether the Plaintiffs have shown any» 
title to this property. 

•In the determination of tbfs question, Jibe ’ first 
material issue of fact to be considered is, whether, as 
ihe Plaintiffs allege, Loll ^ingh, and afterwards 'the ’ 
Plaintiffs themselves, were in the possession and en.i 
jo;jrmefltoi property ]oint\y vrtth TAookranee Maka 
Kooer, or whether her admitted possession was in ex- 
clusion of thetrt Upon the determination of this issue 
depend 'nvt only a material link in the title laid, but 
also the application • of the Law of Limitation 'to the 
case, apd various presumptfens that have an important 
bearing ob the solutiori^f otliej questions raised iA 
pariicularly^hat of 'the legitinvg'cy of the 
Plainti^, line of d’escent. 

Tha>r the Thookran^ was in her time the solfe 
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p rorded pw)prhetor of ‘the Tahsks is incontestaMe^ 
This, hi an ordinary might be a circirm stance -of 

® little momrent ; because it had been ruled, and is con- 
bistent wh h 'reason, that one member of a joint Hindoo* 
family may be so*' recorded on behalf of the family. 
But in the present ca-^e arises the question, why tWe-’ 
name in which the property was recorded shoal d*be 
that of the female rather than that of the male menr- 
her of the family, particuUrly when, upon the appli-, 
cation of the ordinary Hindoo law to the facts as 
.stated by the Plaintiffs, that male member* {Loll 
■ Stngh) would, upon his uncle^s death, have been en-* 
titled to the whole Estate, and the female member ^(the 
^Thookranee) w’ould have had* only a right to main- 
tena ce, ^It is no satisfactory ‘answer to his queMi'>n 
that this wits done because the 'J^kookranee i\\^' 
elder member of the family ; for it appears on the 
evid^ce\that she* w»as, in facTt, younger in years than 
tLoll Singhy and whether young or old, she was 
equally excluded by the Hindoo law' from the inheri- 
tance tOi h«r husbandTs share in joint and ancestral 
property. 

This recognition of hpr, therefore, as apparently 
bole proprietor, raises a presumption against the case 
of joint possession* aftd enjoyment seL up by Ihe 
Plaintiffs. ^ 

Again, the broad facts dedicible from the docu- 
mentary evidence, so far frqm rebutting,^' pt)^^rivtly 
confirtn this presumption. The* first 5ettlerflei\jt of 
^ ifolh 7alock% was made hfter inquiring itrto Uie title 
w'ith the Thoohranef in Two years afterwards, 

the revenq^e being in arrear, ffbth Tal^&ks wei€**^f3iwd 
under the Court of Wards as the estate of «t^e widow 
of Tara Singh,^* In the proceeding of the CWlccto 
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lOth Aprils i8ii, by which this was done, there 
is no mention of Loll Singhs The as*su«>ption of the 
estate by the Court of Wards Vould hare beeh irre* 
if^ular under sec. 4 of Reg. LI I. of 1803, if there had • 
been then any co* proprietor not disqualified under 
sec. 3^ of that Regulation. Tha*t Loll Singh was.dis- 
qttalifiid, by m cental incapacity or otherwise, under 
that section, or h*ad been declared to be so, there is 
not the slightest proof. The only foundation for the 
«iig^estion that he had * been declared disqualified 
seems to^be a loose statement in the D puty Collector’s 
letter of the 2nd o{ ^March^ 181 1, which, assuming 
*Loll Stngh, Ho be the heir of the Thookranee^ says, • 
^ that, he is not qualified (and suchMie could not be 
qualified) to have a settlement made with him. 

Again though Talook Chukathul remained under 
the custody of tl^e Court of Wards, Talook Ourufiga^ 

^ bad was released from that custody some time about the 
year 1833. In 1833 aV.ew settlem*ent of 
was made with the Thooktanee- la the Collector 
proceedings it is stated tliat she then claimed the entire 
iemindary^ and asserted that*there was*ncw co-sharer 
ot the estate who could call for division. A similar 
statement appears in the pi^ceedings of the Collector * 
of the 5th, of September y 1836,^ which extended the 
settlement. •A further exten#iod of the settlement 
took place jn 1839. ♦ 

' In 1837.^6 *have evidence of his exclusion from 
Loli himself. December of that year, and « 

Aprily 1838, he presented petitions *to the 
CollecttDr •of Ally^hur, praying for an investigation of ^ 
bjs right as a 00* 511 ar^/iii Chukathul \ treating the 
^ P^e^ranee afs^ in po^ssion, and himseU* as poor, 
deistituUV*and excluded by her^ On the lolh.of July^ 
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a proceeding was had before the rnll^rtnr. 
this it is dbstTncily stated that neither the Claitnanc 
nor his fati)ier, Mohun Singh, were ever in possession 
* of the estate. The illegitimacy of the Loll SingVs, 
descent was^ also a point distinctly^ raised by the 
Thoqhranee on this occasion. The result was that 
the claim was .dismissed, and Loll Singh referred to 
the Civil Court f or the assertion of' his alleged rights* 
In September, 1841, he applied to tlie Principal 
Sudder Ameen for leave to 'sue in formd pauperis foV 
a moiety of both the Chukathul and the Ourungabad 
estates* His right to issue in formd pauperis was con- 
tested by the Thookranee, who, in her petition to the ' 
Court, repeats {ler Objections to his title, as welj as 
the grounds on which she sought to dispauper him. 
Nothing came of the suit, if it was really instituted, 
and Loll Singh died in 1842. 

Again, the proceedings of the Collector of the 9th 
of ryfLethper^ 1843, on the application of Meeta Ram 
lo be recorded as purchaser and Lumberdar of Ourun* 
gabad, on which occasion Aram Singh and others 
appeared .aso objectors,' is also inconsistent with the 
theory that the Plaintiffs were from the time of Loll ' 
‘ Singh's death to the datc^of the sale in the possession 
and enjoyment of the jjroperty as co-sharprs with the 
Thookranee. On the' a‘pplicalion for tfie^. mutatkm pf 
names in 1846, they did not even appear as objectors, 
leaving the contest to the Thookrande, who resisted 
it in the character of sole proprietor. • N • 

The' petition of Aram Singh touching his hndor* 
tenure is also consistent ^ith the theory that 
Singh, Loll Singh, ^nd the\Plaintiffs were treated aa 
illegiti mate « relations and def^dants af the *Iamiiy. < 
U is inpoiisistent witli^ the theory* that they*^^€ ev^r, 
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• 

to the rights of co-sharer^ in a joint ances- 
ral estate. . The proceedings also, whtcA resulted in 
H:ting aside tHe sale of Chukathul^ and are so stcongly 
Qlied upon for another purpose, a[e destructive of 
his part of the Respondents* case. These proceed- 
pgs were instituted by and with the authority of* the 
Tburt of Wards, the Collector, on* the part of 
Government, being a party ; and the result of them 
vas to replace the Court of Wards in possession of 
he estate on behalf of the Thookranee, Yet, as has 
)een shqwn above, the possession of the Court of 
Sards ' would have been wholly irregular, had 
7ingh and his brother then been co-sharers in that 
^sta>e. The Plaintiffs, therefore, have upon the evi- 
lence wholly failed to'prove that they qr iheir imm&i- 
liatcancestors were in possession or enjoyment of this 
woperty as corsharers at any time during the tenure 
if Thookranee Maka Kooer^ or indeed at aiw time 
since the death of tlie great ancestor/* ift 17^. 

The Counsel for the Respondents, when pressed 
diis <liffi:uhy, had recourse to^a theory that th^ pro* 
oecty was in the nature of an impartifile*^?!?/, and 
ya^s, therefore, held by ^he eUler to the exclusion of. 
he junior branch of the farhtiy. But, to say nothing 
3f the absencp of any evidence of the existence of 
thrs supposdB tenure, and of its inconsistency with 
the title sat up by Loll Singh in 1837, 
plea^ded by*, the Plaintiffs in this suit, it is obvious 
Ji^t *th>ugn the theory mi|;ht explain the enjoyment 
at the propertv. by Tara S^gg^ in exclusion of Aiohu/t 
^ifigh* and afterwards o|f Loil Singh, it would afford 
po^^^nation wbatev^' of its- enjoyment by Thh 0 k^ 
'ranee Maha*tCa 0 eg in exclusion of Looft Sing^h oxiA 
^ aaif'V' FoTj by the* Hindot) law, LolL if 
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the legitifnale male heir^ <yf the great ancestor, 
liaue ^keti tlie /la/ on the death of his uncle. * Tarn 
to the exclusion of the vtidow, the property 
being assumed to, be ancestral, and the family un<r 
divided. In the c/is:e^of Kalama NafehtW v. The 
of Shipaj^Hga (g Moore’s Ind. . App. jCaso^f, 
53 ;)» It was admitted that this would have been the 
course of descent according to the MHaosharA^ If the 
property had been ancestral. The rrason why in 
that case this Com.nittee, overruling the decision of 
the Court below foun led on the opinion of the«d/d?flfr»r 
Pundks. preferred the title of the daughter to that ol 
the nephew of the ^la<t possessor, was, that the 
Shipagunga Raj was the scpinte acquisition of •the 
deceased, and, therefore, passed accortling to the 
Canon which r<5gultie« the descent of separate ‘pro- 
perly, and not acrordmr to that v drh determines 
the surcessioh to the joint or ancestral property of an 
undmded^'family. 

The facts relating to the possession of the property 
having 'now been detprminei, it may be convenient 
next to tlispose of the questions arising under the 
diSereut Regulations of LiniUtion which were tsq 
much debated at the Bur. Their Lordships are of 
opinion that no ground has been showq for the appli- 
cjttioa to this suit of the statutory bar oir three yeara 
under Act, No. XIH. of 1848. Ihe operation ol 
i^ai Act IS limned to Awards made by the Collecton 
uudet, the Regulations VII. 1823/ IX.^ of* *l8;25 
and fX. of 1H33, which ^gave to the .revenue aul^ori* 
lies judkiai power tq del^^rmine.cenaiii 

a vd other .matteV^ with a fight 
10 the rd|ctlai: Courts against their Awaids. 
tight df appeal is by» the ^ Act ^ 1848 
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♦Re" three years* ^Itnitatioifi.. But "Ihc order for the 
mutation of oaraes m the Regisl/^r to iS^4 3« ^kh 
alone it is important to apply the three years’ tsar dor} 
*not seem to be an Award of the same nature with those 
contemplated by the AcL Nos, their Lordships* 
^*opiDton, could the Award of the Collector concHid^s 
any of the q-nestion of title, a& distii>jgU4»iied from 
possession, which are raised in this suit. These, 
,therefore, can* 04ily be ^ifected by the general law of 
Limitation. The applicability of that law to the 
^presene case depends very much upon the nature -of 
the title on ^ which fhe Plaintiffs are to* be taken to 
rely. If they are to be taken Iq sue ^ as the heirs of 
Thookranee Maha K^oer^ to set aside a conveyance 
obtained from her by fraud, their right of action 
accrued at the date of the conveyance, and suit 

was just withih efren the twelve yearc»’ limitation, ff 
they are to be taken sue as the neat of l^er 

hi&rband, to set aside a convey;ince which, v^ether 
fraudulent or not, she, considered as a Hindoo widow, 
M'as incompetent to executei their ri^ht of* acticen' 
accrued at the date of her death, and this suit w^as d 
fortiori within the legaI*period of twelve yeara. • Bul^ 
in so far as tiieir title was 'adverse ta that of Thook- 
ra9§eo Mahn^ it .is *difSci)lt to treat the 

*f IP 

t'kle Uid as not being ot that naluret— hat facts prov(-d> 
touching Ber i^sessioo sftaw that the elaim is oh> 
nof >0115 objection that it U barred by lapse of^ 

ihncC Tise geeexi^ r^, that the possession .of one 
jnaibbhr pf a joint Hindoo Jaimiy is the possession. of 
all, dees -not* apply wWve Abe Claimant has bee# 
Utftildjvefechi^cd^ In tHk latter ^e the possession’ is 
wlvers^, and ti«no ^111 ran. The cjpe^ of Umh^l 

V. Gyidutt^ , 
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uHother v. CieddUmnee L(dl\ 185^, ift the decJsfotts; 
of the judder Court of Agra for those years respec- 
tively, instances ol the general rule,, and of the 
exception. ^ ^ 

It is unnecessary^ however, invoke the Regulations 
of Limitation, if the Plaintiffs have faiied, as "their 
Lordships think they have failed' to e^tabli^h the 
legitimacy of either Mokun Singh or ZjoU Singh, 
That is an objection fatal to their title, in whatever 
character they are taken to sue. It has been seen 
that the illegitimacy of these persons was ail&ged by 
the Thookranee certainly as e*arlv as , 1&37. Oral 
testimony of it, whatever that may be worth, has beeh 
given by the Appellant in this suit The Plaintiffs 
have given no evidence of the , legitimacy of their 
ancestors. They seem to r^st on certain vague state- 
ments and admissions in the earlier Revenue proceed- 
ings, effect that Loll Sif^gh was the grandson dl 

the 'ancestor, and the heir of the Thookranee. 

Thii presumption of their illegitimacy is almdsit 
irresistible. There is nothings to shovC^ why, if they 
‘were legitimate, Mohun Singhs and, aftei his deaths 
Lollthingh^ did not share the * property with TaP<^ 
Singh ; or why, on Tara Singh's death, LoU Singh 
did not feucceed'^to it." On the other baird^Jlhe d^VoIta- 
tion of the property and all the facts proved concern* 
in^ their exclusion, and the sole postsess^ion of the 
Thookranee in succession to her husband, are poit- 
sistentt with the hypothesis 'that'" thgy were legiLtmafe; 
and, as illegitimate connectipns of and dependants^oii 
^ the faniUy» I received, by tne**is of their undeFr«tentite 
or otherwise, support and mairiksmsmee, vuaA 
certain ext^it^cogfiszed as rfeiationsL , , 

^ The case has'Sirith'erto been ‘ tteate'd hpdfc^ iht 
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as^&iimption, which the Plaintiffs sere*m* to. have maie 
part of their case, that this family, though coAverted 
to Mahomedanism, is to be taken as still conforming* 
to the Hindoo laws and usages; hnd Hhat, conse- 
qjiently, the qiiestipns of title raised >n this cause ^ are 
io be* governed by Hindoo law. Their Lordships, 
howevei*, arc far from admitting the correctness of that 
assumption. 

^ ^ This case is distinguishable from that of Abraham 
V. Abraham (9 Moore’s Ind, App. Cases, 195). There 
the parlies were native Christians, not having, as 
such, any law* of inheritance defined by Statute \ and . 
in the absence of one^ this Committee .applied the law 
by which, as the evjdence proved, the articular 
family intended to be governed. But the written law 
of India has prescribed broadly that in questions of 
succession and^ inkeritance the Hindoo law is to be 
applied to Hi ndoos, • and the Mahomedatt to 

Makomedans; and in the judgment delivered bjj 
\jyc^ Kingsdown, in Abraham v. Abraham^ p. 239* it 
is’ said that " this rule must be •understoo4 to refer to 
Hindoos and Mahometans, not by birth merely, but by 
religion also.” The two casejs in W. H. Macnaghten^s . 
“ Prince, of Hindu Law,” Vol. II. pp, 131, 132, which 
deal yifith of converts •from the Hindoo to the 

Mahometan faith, and rule that the heirs according 
tp Hjndoo law «will take all the property which the 
dec'ea^ bad conversion, are also 

aiithorities for the piaoppskion tliat the devolution . of 
hi9‘ subsequently acquired {>iK3iperty is- to be governed 
by the , Mahoitiedad law. ^Herd there is nothing t^o 
whrf or how the properly Was 
.acquired by the- great anccstor^^^^^i^Rl^re was. ijo 
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rujiflict, as ip the cases jast referred to, between Hhi- 
«iou3 and Mahomedmis^^touching the succession to 
•'him. * Whatever be had is admitted to have passed to 
hts descendants/ of whom alt, like himself, were 
Mahomedans ; and it seems to be contrary to prin-* 
ciple that, as .between then, the succession should 
be governed by any but Mahomedan law. Whether 
It is competent for a family converted from the Hindoo 
to the Mahomedan faith to retain for several genera- 
tions Hindoo usages and customs, and by virtue Of 
that retention to set up for itself a speciaf and cus- 
tomary law of inheritance, is a question winch, so far 
as tb^ir LordshipsF are aware, has never been 
decided. It is not ab'^olutely necessary fpr the 
determination of this appeal to decide titat ques- 
tion in the negative, and their ^Lordships abstain 
from doing so. They must, however, observe, that 
to Cjj^ir6{ the geberal law, indeed, the Maho- 
t fnedan law admits of such ronlrol, much sftronger 

if 

proof of special usages would be required than has 
been given .'n this ca>*e. 

The title advanced by the Respondents, the Plain- ' 
tiffs in this suit, is tl^at of Hindoo. heirs claimi g 
under a Hindoo title, and it is not necessary, there- 
fore, for their Lordships to give any" cptnion apoo 
the question how the case would have stood if the 
Plaintiffs’ title had been vested upbo the Midfo- 
'medan law; but as this viqw of the' ca9e Nets put 
forward by the Riispon dents’ Cntt.pael, in t'>n ceur^e' of 
prgiitnent. ' their ]L.ordSi|^ip« tnay obsfttwe .tbat;'k 
'doe# not apetn to .them that the Platnfiffs’ ease would 
hive itqq^ any better undeV the hfahomecSn^lutB 
' under UBe for, ircor'ding to hlihomeden 
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Sing, if legitimate jvithin the wifle 
sense allowed by that law to the term* would have 
taken an equal share with Tara Singh in*th<' ir^herlt- 
^ce of ‘‘the great ancestor” and^ Lall Singh, if* 
Iegittm:ite, would have succeeded to his father's sl»aee, 
and v^oitld algo, '•‘oh Tara Singh's death, have come 
ill as residuary ” for a portion of lift uoclr^s share ; 
^and the proved exclusion of Mohun Singh and of 
Loll Singh would raise as strong a presumption of 
"their spurious birth as has been already shown to pre- 
vail agaj'ist the Plaintiff^ title, as rested upv'n the 
Hindoo law. . 

The Plainfiffs having thus fail**d to establish a title 
, to t 4 ie property, their Lorvlships do no\ think it would 
he right to express a judicial opinion upon the validiry 
^ of the sale to Ram, They will only dhserve 

that the principal ground .on which (hat transaction 
.was impeached by the Sadder Court entirely fails, 
Mr., Leith having fairly ad nitted that on the* evidence 
the Ourungabad estate must be taken to have b^n* 
released by Court of Wards long before thq date 
of , the sale. It may al o be doubted \^h<?lher solB- 
f'i^it weight was given, to the proceedings before ^the 
Collector m 1S43 ^^451 The transaction is not 

impeached as^a purchase obtaiuij^d by undne influence 
" fos inadequifte consideration, but as one by which the 
propery wns obtained, under colour of a fictitio&s 
sale, for no consideration at all. It seems isn- 
probable tViat * so gros* a fraud should have escaped 
. detectfan on either* of the two h>cal invesMgatiooH 
referred to^ ^ ^ . • 

^ •TJieir Lordships"' de^s*on, hpwever, is ip be taken 
proceed wholly on the Plaintiff faiK^ to prove a 
title. t<j \he property •; an the» OH^i^bich tlkey will 
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^ Aa^ ife'irwwe <>f m r2iiuh 

•-' ►r ^ j:«mi«ln? the PUmt)ni 8«>t, do stand ; an4 , 

i^Awv^M Court, dismissing^ PAcnAi*. 

* s»»w.. t the cosls of this appeal be paid by the Kes^ofi 

• • • 

dentt?. 


P, 

J^AWV^M 


Nawab Sidhee Nuzur Allv Khan Appellant \ 


AND 


Rajah Ojoodhyaram Khan Rkspondent* 


On appeal from the High Court of fudicatHre at 
Fort William, in Bengnls 

17th, 19th, & This was an appeal from two decrees of the High 
1866* Qo\xj/^*o\"* 3 engal^ bearing date Vespectively the is\ of 
A^d^eof 1863, and the 12th of January^ 1864, made 

foreclosure 

bytheSu-^^ * Prescixt : c Members of the Judicial Commillcfy^lhe Right 
preme Court Hon, the Lord Justice Knight Bruce, the Right Hon. the Lord« 
rnre^lariy^**‘ Justice Turner, the Right Hon. Sir iames William Colvile, and th6 
obtained. The Right Hon.'^Sir Edward Vaughan Williams. 

M?d^Se^mort :—Thei Right *Hon. Sir Lawrence Peel. ' 

gaged estate 

to A , who in execution, of the decree of foreclosure, which he had 
also purchased, dispossessed the mortgagor. The mortgagor in 1S48 
hied a Bill in the Supreme Court to set aside the foreclosure^ decree, 
and to redeem the mortgaged estate. A. was a party to that sii|/L 
but, pendente having wilfully suffered the estate to faU into arream 
of Gbvernment revemib, entered into an agreement witti«JI/., whereby 
it was agreed t^&t df, ‘ should bid for the estate when sold by auction 
at a sum less than its actual value. At tht^ €rf>viernment Sale M, 
purchased the estate Benamee, and it was suln^uentty* assigned to 
other alienees, . At the time of dhe sale to if. the suit for re- 

demption by the Vnortgagdr was pending,' and the Oourt afterwards set 
aside the decree of foi^losffSK and ther^^* made thd estate*’ iti the 
possession of d.,.unde^ hi^ tihwi^om the inortgage.es, subject totl^t 
equity redrmptkm ti the mortglg^. h plaint in the nature pf a v 



ON appiEAU from tm East indiesI 

,byJ?SlT. ’jasike ISayteji aitd 'MK Justice 
4 diylsiopal branch of thM Ctiurt. * * *, 

ThO last of these decrees, which was tnade on a 
review bf the former, affirmed it, with some slight 
vacation, Which it is unnecessary to specify. Tlie 
first decree reversed the decision of the Zi//a/i Court 
Mtdnapore^ n\ade in a suit in which the present 
i^espondeut was the sole Plaintiff for redemption and 
possession brought by hiirf as Mortgagor against the 
several Defeiulants, who were, firstly, the represen- 
tatives of the original ^Mortgagees, Aushootosk Deb 
aifd Promotkbnauih Deb^ respectively; secondly, 
the Receiver of tlie estate &f Promotfionauth Deb \ 
iliirdly, the Executors of* one John Compion Abbott^ 
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supplemental •suit was filed in i860 by the Mortgfaror In the Court of 
the District where the estate was situate, for possession consequent upon 
redemption, charging generally the, whole tran^aoiion as between the 
Mortgagees, the puAkaser, and subsequent aliimees/*^ have been collu. 
sive and fraudulent. The Defendant denied collusion ot^ fraud, and 
pleaded in bar first, the Act, No 1 of 1845. sec. 24, requiring ths suit to 
be brought wkhin one year of the Government sale ; secondly, the een^al ^ 
law of Linvtations, Sen Reg. ly of 1793, sec. 14, the suit aot having 
beaen brought within twelve years from the tftne*when the cause of action 
accrued. Held by the Judicial Committee — 

First, that the decr^ of tlw Supreme Court, setting aside the fore- 
closure, placed the possession of A upon the footing of a MoHgagee in 
possession; and that from %hat time his title and his possession were in 
privity with the mortgage title, and no longer constituted such an adverse 
possession as could be pleated in bar To the suit, under Ben, Reg. III. 
of 179#, sec. 14. 

Second, that as there had been a fraudulent sale, undenAct*, No. I. of 
i845,^by A , the mortgagees’ representative in pos:>ession, that Act did 
Dot apply* so a < to defeat the Mortgagor’s equity of redemption, and that 
the sale was to be considered as a private sale, and impressed a ^rust on 
^ Aieefistate which pass^ under it. 

Held fufthej;, ^that as there was a fraudulent ag^ement between the 
* Mortgagees* representative in possession and the purchaser at the 
Govjprnmeht sale, both*yere estopped as against the Mortgagor, from 
belying upon tlu^ iflegality'fcf their contract. 

The effect of a foreclcsure decree^ n the Supreme Court in a mortgage 
,, suit between Hindoc# is equivalent to a decrel establishing proprietary 
light in the Courts in the Mofmsil in a similaj^liit. 

jBy the pre^edure of the Courts in Courisate bound to pro- 

ceed according to to Che facts alltge^nne plaint, and , not to refuse to* 
^ 4 ry issues of fact upon the mcrifCj on the ground of the legal effect of 
^ the facts alleged in the plaint. 

• • X- ' 7® V " 
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f ••e 

deceased ..fouithly, one Alexander Arthur j fi thiy, 
\\\^ * Nawah Nasvn%\ sixthly, the Executrix of a 
deceased Mahomedan servant of the Nawab Nazim ; 
and last !y,«^ the Appe’Iant. The connection of these 
parties rtspt ( ly' with' the redemption suit of the 
Plainiifi vi:!i iipuie parthularly appear hereafter/ . ' 

T he deci'sion of tlie Judge of liie Zillah Court »d]s-‘ 
missed the suit of the Plaintiff, the now Respondent, 
with costs, upon ceiuin objections on points of law 
which in the opinion of the Jndge of the Court, in- 
terposed a bar to the furth-r prosecution of the suit. 
The Plaintiff was not permitted to go ii\^o p*‘Oof of Irs 
case on the* meriis. From tliis decision the Plaintiff 
•appealed to the High Court ;^and that Court, ^differing 
in opinion from the Court below on the legal points 
«pon which it has proceeded, reversed the decision 
and remanded the suit for trial. ’Hie present appeal 
w^s'orought from that doci-»icn. 

The suit in the Zillah Court was brought Vor re- 
<lemption and possession consequent on redemption 
of ‘certain, valuable Estates, particularly described in 
the plaint, constituting the Plaintiff^s ancestral Zemin- * 
dmy The title asserted 'was, that of a Mortgagor 
seeking to redeem, against Mortgagees represented by 
their reprcsentat’vfes in estate, and against subsequent 
^alienees of the Zemindary taking subsequently to the 
Mortgagfes, and, as the Plaintiff conl8u«led, taking 
derivatively from them, and subject tt^hjs title 
red\*eni, * * * 

One of the points w as, t whether the plaint Suffitiently 
connected the present Appellant, whom itWaied to 
in pbsstSMon of the property, with thaf ipo^'t^a^e 
title origft)>?hy in tlie Mortgagees, the Debs^ so as to* 
show a prtma'^^cit case for including ^hina in this 
redemption suit. ' . 
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Tiie* suit was stated \y the Respondent to he sup* 
plemcntal, m its nature and object, to the* onn the 
Supreme Court "for redemption of the same property, 
bjrqpght by the same Plaintiff agains} the two Debs 
originally, and by amendment against yo/tn Compton 
Abbott*^ It \va^ fuTfher urged by the R^‘?pondpht, 
that as some of the Defcodants against whom relief 
was asked in ibis *suit, viz , the parties above eniime- 
.rated after Alexander M’ Arthur ^ w^ere not subject to 
life y^irisdiction of the Supreme Court, the Plaint’ff 
had sued ig the Zillah Court of Midnapore by reason 
of that defect alone. 

The Plaintiff^ as the eldest son,^ was the head of 
^ Hii^doo family of distinction. A litigation had 
arisen between him and other members of his family, 
and to provide funds he had become ^ borrower 
from the Debs. » Their advances were secured by 
mortgages taken at different times, one of w^hich^ was 
stated to have been a Bengalee mortgage ; the* nal’ve 
of the others did not appear. The mortgagor and 
the Mortgagees, were Hindoos. The Mortgagees 
obtained on the 25th May, 1847, ^ decr(?e •of fore« 
closure in the Supreme Coyrt against the Mortgagor. 
This decree was irregularly obtained, ^and was subse- 
quently set aside^. Whilst this decree fv foreclosure 
•w'as* in" force, ^ viz., on the loffi of June, 1847, the 
Debs sold tl|e Zemtndary to John Compton Abbott! 
He, after his .purchase, in execution of the decree of 
foreclosure, •Vhich had aJso purchased, dispossessed 
the PJaintiff. It did n&t appear that the Mortgagees^ 
had been ift possession. Tjifie contrary was to be 
infe/red. The possession was first acquired^ whilst 
the fprecTosure •decree was in force, by Abbot as 
owner, and not irv privity -wulli the^mortjjjiige title. • 
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‘ The effect of a foreclosure ^decree hi the Suprem©^ * 
Court in a >mojtgage suit between Hindoos, is equrvft« 
lent lo a decree esta*blishing proprietary right, in the 
Company's Courts, on similar suits on the Hke intr\i- 
o^ents. ' 

On the 2nd Af ^February^ 18:4s, the Plaintiff fiied 
his Bill of Complaint on the equity side qf the 
Supreme Court, to set aside this' fore closure decree/ 
and to redeem the Zemindary. The Bill was origi- 
Daily filed against the Z>^W only ? but on its 
ing, by their answer, that they had sold to Abbott^ he 
waa made a party to the suit^ After he was made a 
party, and on the 15th of Aprils 184^, hb entered into 
an agreement* with ‘ /l/‘ i 4 rM«r, which agreement was 
filed with the plaint, in the suit in app^l. This 
agreement,. after reciting that Abbott was well .sei^^ed 
of or otherwise entitled .to the ^emtndary, that the 
same was in arrear for revenue, and was advertised for 
s^^of\ar rears of revenue, pVocceded to stipulate as 
between these two persons, that Af* Arihw should 
purchas^c the Zemindary for the sum of three lacs^^ 
in case .the estate di(f not sell for more at the revenue 
sale; that he would pay to the Government, i^f he 
should be declared the .purchaser, the sum lor which 
the estate mijghtt>e sold ; and that he, would, withiu 
a certain time after be should be deolared the.pur<^ 

• chaser, and have obtained the usual ^certificate of 
tide, pay to Abbott the difference* between three 
lacs and the sum for ^vbicb the estate ^^sffojuld have 
bee*n sold. At this time the suit of the Plaii:^tiff in 

* the Supreme Court for'^^etting aside the {precloisuri 
decree, and for^ redemption, ^was pending. The 
tTouri, W its decree, dated'* the Tdtfe of 

1852, set decree of fdre closure,*, fcnd thereby* 
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•«made the Zemindar y in the possession of Abbott^ 
*under his title from the Debs^ subject to the right of 
redemption ’by the Plaintiff.* This right Vas ex- 
pressly declared by the judgment in the follow* ag 
passage We think, therefore,* that* there must be 
. some decree fop-redemption "against Abbott^ ,who, if 

• the objections arising upon the foam of Ihe record be 
‘answered (w.hicli objections the Court bad overrule*!), 
can stand upon no better footing than tiie Debsy 

’ who«e title he purchased/* 

The effect of ihih judgment was to place the posses* 
"sionr of Abbott upon the footing of thit of a Mortgagee 
in possessmn, and from that time his above declared 
title and his possess! m were fb privity with the mort 
gage title, and no •longer constituted an adverse 
possession. By the reversal of the irregular fore* , 
closure decree,^ the Mortgagor was restored to his 
original and legal relation to the mortgage title. 

After Abbott hcid»been made h party t(\^h% j^demp- 
tion suit, Promothonauth Deby one of the Defen- 
dants, died, and the suit was revived, and *other 
parties were made Defendants by a ,BiJl oT revivor 
^ and supplement. The persor^al representatives of 
Promothonat^th Deb were made parties, together with 
M* Arthur and one George Lindsay Young, and the 
^ Nnwah ifasim and the representatives of Sauduck 
Ally Khan, out of the jurisdiction of the Court,, were 
also named %s Defendants. These parties were stated 
lojiiv^been introduced ,as Defendants in consequence 
^of •some discovery which had been obtained by the 

• an^wer^s previously put in. The agreement, *how- 
ever, between* Abbott a*nd McArthur previously 
mentioned,, of thtf 15 th of April, i8*45> was then 

* unknwyvn to the Plaintiff, and^Jhg^d^fJ^w Defendants 
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were made p irties uj^on allegations that af the sale^on* 
the arrears of* reVenu^ referred to in the agreement, 

Arthtir had^purchase(l Benamcf for Ahhott and the 
Debs^ and that they had sold to Sauduck Ally Khan^ , 
who had purchased Benamee for the Nawab Nazim* 

It would swell the ‘narrative of the faets of the case « 
which preceded the present suit to an unnecessary 
length, if the precedent litigation 'we*re followed 
minutely through all its stages. It will suffice to 
state that Sauduck Ally Kkad iht Nawab Nazim' 
did not appear to the Bill, and that, upon Arthur's 
answer coming in, and it appearing by it that he had 
conveyed to Sauduck Ally Khatiy BenanteCy for the 
Nawab Nazim, waii dismissed from the suit, aad 
a decree for redemption was made again the o^her 
parties who had appealed in the* suit. This decree 
bore date the 1 6th of November, 1852. ^ ^ 

That decree, together with the agreement of the 
15th of Aprils 1848,* and another document, were 
annexed by the Plaintiff to his plaint in the suit under 
appeal. The decree declared that the ** Plaintiff, as 
between "hirnsel/ and the Defendant in those suits, was 
entitled to redeem the mortgaged premises in the Bill ^ 
nxentioned, notwithstanding ^the said final foreclosure 
Order.'* 1 he title to redeem was declared as to all 
the mortgaged premises, and not simply to these , 
w;hic|i could be recovered in that suit, thojiigh the 
decree bound those only who were parties to the 
^^uit at the time when it v\;as ^pronounced, •inB, at 
that time McArthur had ceased roi be a party • t<^ 1 
the suit. In a subsequent of the decree it 

w*s ordered that the Master should inquire and 
stale lo the ‘Court what* portions of the;*mortg^iged 

enir‘i» wnififA InBvi tiu* 
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possession of John Compti^n ^beti ,for arrears of 
Government •revenue, or otIiei*%vise, an^ to vv^iom the 
same respectively had been sold ; and if h8 ehouki 
find that any had been so sold^^he was to take an 
account of ail .pjpneys which •had been received by 
or tome irtto the hands of the ^Defendant, John 
Compton Abbott, any person or persons by his Order 
or for his use in respect of the purchase money arisin|^ 
from such sales, or of • the surplus proceed^ of such 
Government sales, if any, or which, but for his or 
4 heir. wilful default, miglit have been received/' This 
portion of^the decree furnished one of the grounds oij 
which the Judge of the Zillah£.o\\x\ proceeded in his 

dismissal of the Plaintiff’s suit. 

• • 

The decree also .directed certain inc|nirie> in the 
Masters office; and in the due prosecution of tho.se 
inquiries, Arthur was subsequently, on the lyih 
of August^ 1854, examined befo*re the Miii<ler. This 
examiiidtion first disclosed to the Plaintiff the^exist- 
ence and contents of the agreement between M" Arthur 
•and Abbott of the 15th of *April, 1S48. McArthur s 
examination further disclosed that there was an agree- 
*ment between him aAd Abbott^ that the latter ahoul^ 
suffer the revenue to fall into^rrear, in order that the 
estate mjo[ht be sold lor.ar/ears •of revenue; and 
further, that lie, Abbott^ should not bid for the estate^. 
W Arthur je^^plained tnat his reason (or wishing Abbott 
n*qt t«l^'w^as lo prevent it.s going above the three tacs*^ 
* This discovery Jed * to tile institutiun of lhe»present 
smil.^* TJie plaint in this# suit was file<l on the 3otk of 
May^ i 860.* Infhe planit it-was stated that posses- 
*sion -4VAS giyen to M'Afthur* the certificate of 

title, Jlronstquerit on the sale lor of revenue, 

on ^the 1st of June^ i§48. TTie^jirf^iut was for posses- 
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CASES IN THE PRIVY COUNCfL" 

Sion consequer\t upon redemption. The relation to 
thia suit'of several^ parties who are above men- 
tioned to have been made Defendants to it, sufficiently 
appears by what has been already stated, except that 
the Defendant, Sidhje 'Nusur Ally Khan, the Appel- 
lant, was described, as in possession, collusively with the 
Nemab Nasim. The Plaintiff in his plaint ' alleged, 
with respect loali the parties whose interests arose upon 
and after the sale for arrears cf revenue, that is from 
the Nawab Nazim inclusively dowm to and including 
the present Appellant, that they took frau lulently and 
cpUusively. Ii was objected for tlie App^**ant, that 
the plaint did not connect him wdth that charge of 
fraud and collusion, but the following words in ^ the 
plaint, viz.: ‘ 4 he collusive, fraudulent, and fictitious 
auction sale like a private sale,^^ evidently referred to 
that sale which the Plaintiff treated as' the fraudu- 
lently in/:tcposed bar to his redemption, vi^ , that at 
which^;l/*/ 4 r///wr was declared the purchaser, for ia 
a subsequent part of the plaint that sale and the agree- 
ment Arthur^ Abbott^ of’ the 15th of' 

April, 1848, were referred, to and the wjrds, ‘'and 
the subsequent transfers,” fo\lowing on the words 
“the collusive, fraudulent, and fictitious auction sale 
like a private sale, plahi]y\ m^'ant, as the sehs^ imports, 
ajl these transfers between the parties whom the 
Plaintiff made, in person or by representation, De- 
fendants, by derivation of title from the Naipah\,fiaaim^ 
and thccwords, “being declared '^collusive,*' imported . 
thatfc the Plaintiff ought byjvis suit to have them , 
s6 declared. The repeiition^of the ‘words “private 
sale,“t and the more fornral conclusion, viz., “ As the * 
said sale tootNj;J^e in the mode described abdSye, so^ 

U cannot 1)f vtewe(^S^^th*e light ^of a saile f>r arr€f|ir$ 
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• • 
o'C revenue, but is to be tr^ted as, a private one,” 

dearly marked on what legal gt^ound, whether* sound 
or unsound, the Plaintiff meant to found his* title, 
•to redeem as against those of the ©efen^ants whom 
’his former decree in the Supreme^ Court did not 
. reach# Th*eir» Lordships, therefore, were of opinion 
th^t there was sufficient allegation in the plaint to 
r connect the A*ppellant with the charge of fraud and 
collusion. , 

The Plaintiff swore to the truth of his plaint. 
The answers of the Defendants were taken. That 
^of the Appellant, in* the second and third articles, 
relied on the pendency of the isuit in the Supreme 
• Couft, and on the Plaintiff’s right not being estab- 
li.«^hed 'there. In the fourth article he relied on the 
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.special law of Limitation, sec. 24, Act, No. 1 . of 1845, 

• and insisted that* as tho suit was not brought within 

• one year, the sale coul(| not be set •aside. In»tlfe sixth 
he ’relied on the general Law of Limitation, sec^i4,^ 
Ben. Keg, HI. of 1793* In the seventh he denied col- 
hvsion. The ailswer of the N^ivab Nashn raisdd the 

, same questions on the law of limitation of suits. He 
objected further, in his Ihird article, that the Govern- 
ment should have been made a Defendant, the suit 
being^ to set* aeide the revenue sfhle. Trie denied the 
charges of fraud and collusion, and insisted that jf 
the Plaintiff Jbqd been wronged he had his claim for 
damage§ a^fainst Abbott and others. 

The*. Plaintiff's V<{keel was examined by the ■Court 
. as* to the meaning of the, alaint and the nature of tht 
fraud charged. That examination did not carry the 
flatter farther than the plaint itsfelf* • • 

> The fi|st anJ Second issues were law o' 

Limitation* as above stated. Th^f^^^fhird related tc 
.* th/t (jjoyernment not being a party, the suit being tc 

• • X— 7 1 



.cases in niE PRIVY COtJNCIL 


Mawav 

«NU3SUIt 

^Cty^i^HAN 

«c 

Rajah 

Ofoop- 

»«yA«AM 

Xhai^ 


reverse the sale*. ‘ Tiie (ourth was on the effect of 
the pp^idency of the suit in the Supreme Court. The 
I, filth reflated to the form of the plaint. 

The Zillajt Jud^e decided against the Plaintiff on ' 
the first, second, ^thind, fourth, and fifth issues ; the 
deleft of form to which the fifth issue related, he 
declared to be amendable ; but as^ he considered the 
suit to be barred on the oilier grounds of the limita* 
tion law, and the nature of tjie decree in the Supreme 
Court, he made no amendment. 

The High Court, on appeal, decided that tlie suit 
. was not broufcjlit to *^et aside the revenue ^^ale ; that it, 
was not barred by effluxion of time; that the pendency 
of the suit in the Supren e Court, at the time of the 
institution of the above suit (afterwards in the High 
Court, which had been substituted for the Supreme , 
Court), and the decree given in that* suit, were no 
bar to/d)g prosecution of the claim* 

"Pfie Court further considered that McArthur "and 
Aibott could not allege their own wrong, and that 
a trufet mi^ht be fixed on the estate*'of Arthur in 
favour of the Appellant without disturbing the Govern* , 
inent sale; and with this declaration. of the law they 
remanded the cause for trial. The present appeal was 
brought from this degrep (/?). 

The Attorney-General v, (Sir /?• P^lmer^ Q. C ), 
and Mr, A, K, Stephenson^ foj thd Appellant^ 


Mr. J?o/tf Q. C., and Mr. £etth, for the Respon- 
dent. ' • *’ 

U wa4 argued : — * * • • ^ V 

First, the pleadings (i)ttliat the plaint dion- 

(a) See case, an/e, p. 322, on the application to ^tay proc^eedings 
• in the Court below, pending the appeal to England. 
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tJIneM no distract charge of fraud against thp Ap* 
pellanrt or the other I>efendants, and w*as, therefore, 
bad, under Ben. Reg. II. of 1805, sec. 3, and 
» Act, No. VIII. of 1859 sec. 26;,and (2) that be 
' could not be called upon to- defend his title and 
possession* oa'*"dny general allegation of fraud a^con- 
tf^ined in the plaint, so as to connect him with the 
Mortgagees, the Debs^ and entitle the Respondent to 
make him a party to the redemption suit. 

Second, as to the operation of the Regulations of 
Limitations as a hsr to the suit, that if the state- 
^'m.ent in the plaint •was correct, that the Respondent 
was dispossessed from the 3rd yf October to the 5th 
•of •November, r847; if was to be taken as the 
date hf the accruing of the cause of action, more than 
twelve years had elapsed, or (2) if the cause of action 
accrued on the ^oth of May^ 1848, when the certifi- 
cate of sale was granted to the Defendant, l^T^Artkur, 
as»tbe auction purchaser of the Respondent's ?\pro- 

* petty, twelve years had equally elapsed, and, fhcre^- 
fore, that the.suit was barre^ by Ben. Reg. ,IIF. of 
1793, secr^i4, Rajah Enayet Hossien v. SafUj Ahmaif 

^Reaa (a) was rgferred to,on this point. ‘ 

Third, it was insisted that on the correct inlerpre- 
tation of the Q:rovrsions of Act, No. I. 9 f 1845, relating 
to safes by fiction for arrears of revenue, that act was 
intended, not only for protection of the revenue, but* to* 
give sectnrhy to titles to purchasers at such atrctions ; 
a^nd* to |)roteci the hotdef of a title obtained at such 
iTi«tioii, or bis ass*igtiee^, from having their titjes 
questibnefft in a fourt c/ Jc^tice, except Under the* 
^ circumstances mentioned in tbc«24th section, or, Jhat, 

* aV in |venW,*the Mortgagor wafs bound ^ make g|ood 

. • (rt) 7 Moore's Ind. App. • 
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to the purcha:ser,r a stranger, the purchase in‘one,y 
Hope V. Liddell (a), Rorke v. Errington [b), Power v. 

Piorth v. (//), Biehop of Win^ 

Chester v. ‘ 

Fourth, that even, if there was fraud on the 
Mortgagor committed by Abbott and McArthur, id . 
procuring a sale by auction for arrears of revenue ^ 
designedly incurred, and that the sale was a secret , 
sale, the remedy was, under Act, No. L of 1845, ^ 

personal action for damages, and not for the relief 
sought by the plaint. 


17th March, 
1866. 


Judgment was reserved, and now deliver^Q by 
The Right Aon. ^ir EDWARD V. Williams. 


After stating the above facts^ his Lordship pro- 
ceeded as follows . — • * 

«' I 

Before entering upon the particular questions raised 
by appeal, it may be right to observe, that Jthe 
Cofirts in in disposing of the case, were bound' 
to proceed, as the High Court appearjj^ to have pro- 
ceeded, upoir the facts alleged by the plaint, and upon 
the assumption- of the truth of those facts. When 
' Plaintiff, on certain alleged facts, asks relief, and is 
unable to obtai^ a traU of the facts, and a .hearing on 
the facts that he may establish, by reason ^of the* con- 
‘ elusion of law which the Judge forms on ^he case in 
its then condiliooi justice requires *tliat , the Court 
‘ should proceed upon the ‘Plaiptiff^s allegatfons. The 
case must be determined as if it' had arisen’ oe^a 
* demurrer to a pleading o\'to evidence Wheiv suc*n» 


(a) 21 Beahr^ 185. 

(c) to H , U IF43. 


( 3 ) 7*H. L. Casqs, 617. * 
(rf)2P.Wdl. 6ii ( 
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procedure exists. Courts cannot be Justified in re- 
fusing* to allow C£^ses to go to proof upon any, other 
assumption than that the facts alleged are capable of^ 
^p»roof, and are proved. This assumption ^of the truth 
’of the facts alleged must, however,, be limited to the 
cbnsideratibn •oT the legal effect of the facts alleged 
up^on the bars raised against the trial of those facts, 
and their Lordships, therefore, abstain from express- 
ing any opinion upon the points urged at the Bar, 
*which do not arise out of the Plaintiff’s pleadings 
and doeumentary proofs, or which, if they arise, are 
^riot necessary to the decision of this appeal. Observa- 
tions were made by Mr. Leith upon the omissions in, 
and** nature of, the answers put in by the Defendants 
to the 'Respondent’s plaint; but their Lordships, for 
, the above reasons, do not think it right to refer to 
those observation!. The a’nswers can only be looked 
at for the purpose of ascertaining, whether fjitiiy raise 
the legal bars insisted on. Throughout the* folloU^ing 
observations their Lordships must be understood •to 
pgroceed upon n hypothetical ease of fraud, and to 
express n<^opinion on its truth or probability.* 

• 'The first bas to the Plaintiff’s claim set up by.tlie 
Appellant was that of limitation of suit by effluxion 
of time. Thes first period HindatiOn insisted on 
by the Appellant was that under Act, No. I of 18^5, 
sec. 24. Tliat ^objection necessarily supposed the suit 
to be brcj/ight to set aside the revenue sale; this 
remedy, however, , the •suit did not seek, but, arlying 
onfhe agreement of the ,isth of 1848, antece- 

dent to .the sale, the Plainiift claimed a right, as it * 
•were,, Iq confess and aaveid that* sale, by miposing a 
tTiAt 0117 estafe, which passed under jAr The ques- 
liou, therefore, as to tVs» period ci^fimitation Is, whe- 
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ther the Plaintiff f is wejl founded in claiming the ri^ht 
thus «;:laimed by him, in 'effect vvhether the Plaintiff 
can treat tiie auction sale, as against those Defen- 
dants who ndy on»it, as a private sale. Before dealing 
wdth this point, .however, it will be convenient to 
consider the other period of limitation* oil which the 
Appellant relies as a bar, the general law of limita- 
tion of twelve years. As to this, it ' is sufficient to 
observe that on the allegations in the plaint that bar 
cannot be set up; for the title and possession of the 
Defendants against whom the redemption is prayed 
by this suit, is expressly alleged to b^ founded on, 
fraud. This period, of limitation, therefore, may be 
laid out of the case ; and we come then to what* has 
appeared to their Lordships to be the real qweslion 
in the case (the question to which we have above, 
referred), whether the Plaintiff cafi, in point of law, 
insist,^ notwithstanding the auction sale for arrears of 
rey:}nue, * that as against him, that sale ought fo be 
' viewed as a private sale. The title to redeem in this 
suit <as against the parties subsequent to Abbott as 
rested on^that ground, and the case which the Plaintiff, 
alleges by his plaint, and by the documentary prOof 
appended to it, is one* of fraud beiween Abbott and 
Arthur^ to' deprive, him of his title t6 redeem the 
Zemindary, by means of a secret purchase of it 'be- 
tween them for three lacs of Rupefs^ ^'including a 
fraudulent device of a sale by auction ftjr ^rreps of 
revenue, such arrears to* be flesignedly incurred. By 
that agreement Abbott wopid become directly fhlie. 
rested that the estate should sell for a low"* price, 
since the i proceeds Ivould be subject to the Mi^rtgagor.< 
claim, andSl^e lower the price obtained at th(i auction 
sale, the largerNije '^share would be whkh Abbott 
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wfiuld*takc of the three iacs^ Parties to a secret 
fraud intend it to , be secret^ and the price realized at 
the auction ^sale would alone be known. * These* facts 
^«d conclusions are directly taken , and derived from 
"the plaint, and the agreemei\{b oi the 15th April 
.annexed td it, •"a*nd from M* Arthur* s examination 
before the Supreme Court, which are all parts of the 
» Plaintiff's proofs. 

If these facts cannot be displaced, the agreement 
was undoubtedly a gross fraud on the Mortgagor, 
committed by both the actors, in it, viz., Abbott ^x\A 

Arthur, But it was argued that even if this case 
were true, the remedy under the ^ct I. of 1845 was for 
damages only. This argument was in conformity to the 
opinioA of the Zillah Judge. But it is to be ub^^erved 
, that* this argument assumes the very question under 
discussion, wliich<»is, whether the Act extends to the 
present case. Mr. Justice Bay ley tiiought that the 
Acb >fras not designed to protect a fraudulent ^jur- 
*chaser. He put his decidiun on the ground that, i 
n^an Is not allowed by law tq take advanlage^of his 
own vvron’2 ; and he treated the case ol sTich a pur- 
clffaser as beycyid the }>fotection intended to be gi^ven 
by the Act to purchasers under an auction sale* 

No auihotity founded on the .deci^'ons of the late 
C(Jmp*any’s “Courts was referred to by the Judges of 
the High iCourt, and none such has been quotM 
before ,^11%ir Lordships on the argument of this 
appeal. The case is, hcwiev^r, not altogether njew in 
India, . The question was considered in the decision 
o’f the Supreme Coqrt in c^use so often referred 
^to, fo which this suit is alleged to be su{;y)lementaK 
*Mjs Justice CdlviUj in that judgment whilst be 
deejares a Govern meirt sale (or arrears oi revenue to 
gy*';srd a title against all the.worfQ, with certain excep * 
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tions^ engrafts at\ that general rule this exceptich^ 
that a fraudulent purchase at such auction sate by a 
Mortgiigee will not defeat the equity of redemption. 
^The subject is treated in Mr. Arthur Afaepherson^^ v 
Buok on Mortgages, ^at p. 91, who there quotes a 
prior decision, Kelsall v. Freeman^ of .th6 Supremb 
Court to the' same effect. The author, now ^a 
Judge of the High Court at Calcutta^ expresses a 
suniiat opinion, and as his Book is one well known 
and frequently consulted in India^ the decision under 
review cannot be regarded as unsettling a previously 
settled state of the law, and as oraising jFor the firsts 
time an exception t^o the general protection which 
this legislative title affords to purchasers. In S»up-’ 
port of this view we may refer lo other authorities. In 
the celebrated opinion ctf C. J. De Gjey in the House 
of Lords, in The Duckes^' of Ki/:^stcvi^s case (a), 
he say§, But if it was a direct and decisive sentence 
upu|^ the * point, and, as it stands, to be admitted as 
logclusive evidence upon the Court, and not to be 
impeafhe-d from withiq,; yet, like all 6ther acts of the 
highest j^jdfcial authority, it is impeacliable from 
without; althofigh it is not ^permitted to show th’S.t' 
’the Court was mistaken,' it may be shown that 
they were mbled.’^ Fraud," his Lordship pro- 
ceeds to state, *'is an extrinsic, collateral act, 

' which vitiates the most solemn proceedings of Courts 
of justice. Lord Coie says, it avoids judicial 

acts, Ecclesiastical or Teftjpojtil/' The Chief J.usticv 
then proceeds to state that fines and recove^ie,s 
I may be avoded for cpvin 'by str%ngers, and * gives 
other ilIus|rations of Uie same^ principle. TJje cast « 
of Collins K^Blantern (2 Wils. 341)* is an Authority' 


(<j) Howcirs%§lale Trials, •Yol. 20, p. 


54.4. 
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to sh9w, if any were meded, tbat a Court wHI 
strip • off all disguises from a ease of fraud, and 
look at the transaction as it really is.* In ^ditim 
to these authorities, it may be qbserved that the 
principle embodying this distjinction pervades the 
Hw. , Under , sales in market overt, the purchaser 
acquired a title against all the world ; but this protect* 
tion did not extend to a fraudulent buyer who knew 
that the seller had no real authority to sell. If the 
thief who sold in market overt repurchased the 
article, «tl^ defrauded owner could then assert his 
title against such raacquisition. See Viner's Abr. tit. 

'' Market (Jvert," A i. In Bacojt^s Abr. tit. ** Fraud,*’ ’ 
p. ^68 (Gwillim & Dodd's edition},* it is said, If 
goods* are sold in market overt by covin between two, 
on purpose to bar hiift that has right, this shall not 
bar him thereof.* 2 Inst. • 713, Cro. Eltz. 86.” The 
same principle applies to Bills of ^Exchange jaqd other 
negotiable instruments, made or which bdcome^ay* 
able to bearer, and pass by delivery. • * 

^ Again, a title by estoppel jls a well-known* title. 
The docitlne that a man cannot take *adVantage of 
his own wrong, as used sind applied* by Mr« Justice 
Bayley to this title to redeem, is a correct applica- 
tion of that « doctrine, if the • facts support him. 
Assuming, *ds we must, the. agreement to be proved, 
was this ^le, as between Abbott and Arthur^ really 
meant toT be* a sale under the Revenue laws for arrears 
of revenue, dr was it at device— part of the machinery, 
aVfit were — to effect a fraud? Under a private cop- 
veyan^e, in the s(ate o( ^he tjtle and of these parties, * 
the estate, if coiivcye^ by Abbott to M'Artf^ur^ wquld 
h^e b^n redeemable by the Plaintiffv.' If the sale 
were intended to have been a real sale undeftbe Re- 

X— 72 
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venue Iaw3, what ^would have been Abbhtt'$ inlerv.‘st ?. 
His estate v^oul^ have been extinguishedi and all that 
he, WO)^]d been entitled . to would have been a 

^qttgagee’s interest in the surplus of the raoney^ 
r^aliz«^d by tfie sale over the arrears. Would a real 
vender seek to re^duce that surplus? Tjie^^rice^was* 
a fixed sum of three lacs ; the parties contemplated a 
sale under that sum by the auction proceeding ; and 
it n)£^ be well to repeat that it was Abbott's interest 
to, cause, as far as he could cause it, that the auction' 
i;:^e should be , low*, since, though the auclipn sale 
was public, his agreement w^as pot kuown to' the 
'Mortgagor. What, then, if the sale were** to be real, 
cquid be the cdnsideVation which McArthur was* to 
receive (or the excej>s of the 'three lacs ovep the 
auction price? The estate, would* have passed to him 
for the lesser sum. This suffices tp ^ow that, as 
betweep them, the sale was meant to be under the 
iexni$ oT (be agreement in the dase that has happened, 
\u*iicn was a case contemplated by Abbott least. 
These jparties, therefore, are estopped ^or precluded 
by iheirl acts from setting up, as againsf a third 
person*,* the Mortgagor, the object of Iheir fraud, and 
a stranger to the agreea^ent, the illegality of the 
agreement itself. The Plaintiflf is entitled to say, 
this agreement \s iKe ‘real contract. ♦Two cases 
\leoided by the House of Lords upon the e({pct of the 


Sale of Encumbered Estates Act tor Ireland^^orke y, 

• Errin^ton (7 H. L* Cases, 617), and Reeve^ 

{io H/L. Cases, 645), were referred* to by the Appuh- 
janVs Counsel, in support V, the ^appellant’s ‘case,*^ 
but it is sufficient to^ay that these wfere not cases' ot 
a fraudulent of the provisions of aft Acti>f Paj- 
;liameiit jfut effecting a ,fraudule^it purpose. «Thcy.do 
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rtot appear ta their Lordships in any vay to affect 
the present jcase. • • ^ • 

^ The various questions that have been put* in the 
^ course of the argirment, of nottcd, of Jcnowledge, of 
purchase by anjnnocent principal •through a fraudu- 
.lent agent, need not here be answer/sd. They do not 
arise on the facts iiefore us. Those facts may not be 
the real facts. Any opinion expressed upon these 
. points would be not merely an obiter dictum^ it would 
be by anticipation an opinion ha^rarded on supposed 
.facts, .and evidence, if the cause be still untried, 

► might be made to fit them. 

This decision proceeds ^entircAy upon tlic ground 
that, between these, parties, the sale must now be 
considered as a private sale. The decision has no 
application to interests derived under a real auction 
sale. The opinion of their Lordships upon this 

point disposes of tlvs first ba^* of limitJJtion by 
^ efiiuxian of time under Act, No. i. of 1845. ^ 

The questions remaining for consideration ‘are, 

'Whether the pendency of tlfe suit in ^the Stipreme 

Court, or the nature of the decree, or any dieting 

' under that deefee, preseilt a bar to the prosecution* ©I 

the suit, which the decree under appeal has remanded 

for trial on facts. The meue {)end^cy of the suit 

cannot operate as a bsr, since the suit in the Zillah^ 

Court wa/ intiended to be simply in iurtherance of 

and stfpplemjsntal to it. The nature of the decree ^ 

caquises more coin$ideratiott. Had that decree been 
* ^ . . 

' one which could not bavp^een modified or varied Ay 
further proceed iiig% in the Supreme Court itself, iif 
the nature of supplemental suit on the new matter 
dilcove^d since the decree, the objection might have 
been tenable , hut the Jaw of Court is diherwLse. 
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il6g<« Ifad llie NawabiathA the. parties- Defendants subse<»‘ 
Nawab quent to.him been subject to the jfueisdiction of the 

'Num ^prenne Court,, the Belief which is now sought to he- 

obtained agaipst <them » the Zillah Court might* 
’• RfJsH* have been prosecuted by a further suit, in the nature 

MVABM of a supplemental suit, properly constituted in* the. 

Kbam, Supreme Court. The decree, as to the account and 
the inqjuiries directed' as to alienated lanch, might 
upon the new facts have been .varied there, and the. 
same relief may be obtained in tltjs siut. The 
Defendant in possession is charged in substince as 
^signee of the mortgage, and.' in tha^ character 
redemption is prayed ag^nst him. The relief is 
subject to the same conditions and equities which 
would have attached to it in the Sqpreme Court. 

It would be unjust to exclude the relief by reason 

of mere personaf exemptioi> from tfie Jhrisdiction of 

the Suptepe Court.. To rely pn this bar would be 

to pfarad an impediment against a suit instituted .'to 

remeve it. The directicn to inquire as t6 the 

alienated lauds, and Hie relief consefauent on that 
• * ^ 
inquiry^ are introduced fo** the benefit of the Mort* 

gagOEi in case’ the pledge should turn out to be ' 

irrecoverable through tl*e fault of the pledgee. 

Such relief in * this *.ca?e is io the nature of pom. 

pensation for a wrong. If it be subsequently dis« 

covered that the pledge Can be restored , 01 ; Fecovered> 

^the Mbrtgagor may waive that benefit, apd'grssequte 

bis right as to the thing itself. * La|Uy, with reference^ 

to the dealing under the deciK^ it is .to be ,obderve*dH 

Hiat the mere prosecution of * ad inquiry, especially 

under a mistaken impression, would not raise .a cash 

of election, or amount ,to a waiver of aAort. ffhis 'is 

all tliat 'the facts alleged disclose. They disclose 
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IWt, at the time of the decree, 'tife •estiite was sup- *866. 

posed to be irrecoverable, and* that Ih^ Court, in Nawab 

directing the inquiries which it directed, acted on • . 

Alfat impression. They do not disclose what has been Alcv^Khan^ 
done in the^way of satisfaction unUerHhe decree. The Rajah ^ 

•case Alleged fn this suit is one of fraudulent misdeal* hva^m 

► ing with the property pledged. The case of //ofie v. 

Liddell (21 Beav. 183), quoted by the Attorney- 
Oenera), was not a caso of fraud. The observations 
of Lord St% Leonards ^ quoted by the Master of the 
Bolls, jrelate to a bond dde purchaser for value, and 
^0 the proper mode of working out his equity against 
that ^of a Plaintiff whose property has-been alienated 
* by mistake. 

^9 • 

The facts in the case of Hope v. Liddell differ 
•widely from the alleged facts in the case under 
appeal; and the grounds on which that decision 
proceeded db not exist in this case, as it^m&w ap- 
pears. In the case of Hope v. Liddell, the original ^ 

Testator, Dr. Spencer, devised the lands in dispute fo 
onfe Thompson, a Trustee, on certain trusts. . T^omp- 
devised all his estates by general .words, to his 
sister, Grace Thompson. ** Tlqs devise was erroneously 
supposed to, pass the trust estate, which really went 
•by, , descent lo'lhe heir-at-law of th'e Trustee.. One of 
the cestui ^ue trusts contracCed to sell the estate tp 
the Defendant, * Liddell, Tlie sale was perfectly bond 
' fide on *bifth sides. Tlje prjee was adequate, and Was 
pa^^. it was paid* hy the purchaser into the hafid of 
the cesi^i ^que ' trusts by direction of the supposed 
Trustjce, Grace Thhmpsen. The purchaser wad '^by 
ihe trusb deed, jiot recfiirbd to’ see to the application 
ot fbe pll(cbase money The Court said,- that if Grace 
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Thompson had* really Been the devisee in trusty as Ifire 
Was Supposed by afl to be, the transaction could not 
have been impeached. The defect was the vVant of 
the legal estate. * On the second question in the cause, 
the. Court found* that the children, the oljjects of t^ie 
(rust, had, wilh^fuH knowledge of all the circumstances* 
and of their rights, taken the purchase money* in 
lieu of the land. In thi^ case, however, at the time 
of the decree in the Supreme Court, it was supposed 
that the land was gone irredeemably. In that state 
of belief there could have been no matters between 
which to choose. Afterwards, when it was discovered 
that the auction skle had been contrived undqr the 
agreement of the 15th of Aprils 1848, a new .state of 
facts appeared. The matters ‘between which to. elect 
would then have been the land, and the full price*the* 
three lacs^ not simply the auction price. Nothing 
appeal's* .further dn the alleged facts, except that the 
, inquiry before the Master went on ; but that it thighi 
well do, subject to final correction and due adjust- 
tnen^ Xb^re is no 'ground, therefore, (pr applying 
the decision. of Hope v. Liddell as an authority^ to* 
gcArern this case in the present state of. the facts. 

The same cause which has induced their Lordships 
to refrain, in the earKer part of this*i 4 i/lgn)ent, fpiil. 
expressing an opinion ' upon the taw applicable to au 
unascertained state of facts, operated here' to 
induce reserve. Distinctions pray exist •bet 4 lN;^n claims ' 
of ilfis najtiire, founded on actual fraud by a cdmljura- 
tioB hetweaa several wr8i|)^>dx)ers, all liable /o make 
satisfaction up to .one, complete' satii^setioa for the 
injutjr d^e, between whom ‘there may bet inte^ se} 
no right to contribution, and , relnedics fputtded on 
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* cofltract, or cSnverted by the choi(;e of the sufferer 
into claims ex contractu ; but,*for the reasdns already 
given, this subject ’cannot now be pursifed further* 

^Their Lordships wjll hurnbly recommend to her * Ally 

JVIajesty that this appeal be dismissed with* costs, RAtAH 

Ojoo»- 

HVARAM 

Khan. 

Mudhun Mohun Doss, agent of the 
• firm of eJwarka Doss and^ Appellant 

. Mudhobun Doss ..j* 

AND 


iteSfS, • 


Nawab 

Sidhbb 

MlIsrUB 


Gokul Doss 


Re^pondent!^ 


* On appeal from the Sudifer Dewanny Adawlut, Norths 
Western Provinces ^ Agra. 

The facts of tdic case, are fully staged in the 
judgment. ^ 

The« suit was broughf for a wrongful distk^ss, ^d 

'0 Present: Members of the yudtcial Commttfeef -^The p 

Hun. the Lord Justice Knight Bruce, the Right Hon. the* Lord not predud«A 
Justice Turner, the Right Hon. Sir James William^ Col vile, and 
’the Right Hon, Sir Ed waid Vaughan Williams. . 

' Assessor f; — The Right Hon, Sir Lawrence Peel. * 


a7th Feb, 

& 

1st March, 

1866. 

In an action 


from recover- 
ing ordinary 
damages by^ 
leason of hts 
failing to 

prove the special damage laid, unless the <;pecial damage is the gist of 
the acyon. ^ • » 

plough a Plaintiff after a wrongful distress may have received per- 
mission to use his own property, he is neither boun^ ta *cce|^ the 
pej^mission so accorded to him* nor if he does accept it, will h^lose 
his right of action In such case he is entitled, at feast, to a judgment 
ffw •nominal damages. 

^ •• On* appeal, thg appellate Court was of opinjon, that* there was 
evidence frojn which the Court below ought to have awarded damages 
in respect of *losses sustained by an illegal atlsu^meot. As the whole 
evidence was before th^ appellate Court, it ^was h^ thaft there wat no 
necessity to .remit tils case.to /rn/tn for re-trial, and the Jhdictal Cnm- 
mittee* accordingly assessed the^damages fromthe'^materihla before them.* 
The PlaintiiT elainaed as 'damages a larger atta ^han the appellate 
i Court *aivarded. No costs were given on the appeaL Held,^ following 
|the practice of the Courts in IndiUt that as the Plamtiff recovered a 
less.ainount tharf he laid irwbis plaint, his costslft the Court below were 
to be apportioned •to the amoj|jit recovered, and' not to thi sum claimed. 
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the question was, whether the Appellant was entiled 
to any, and what amount of damages for loss of or 
damage to Certain indigo cakes and stumps in a Fac-^ 
tory belonging to Dwarka Doss^ for whom the Ap-, 
iiokiiir^Doss. pellant acte'd as Agent, in consequence of the illegal 
execution of a warrant, of attachment, issued by the 
Respondent, ufider a drcree in a suit brought against • 
third parties ; which warrant was subsequently by an ^ 
Order of the Zillah Court of Mifzapore^ set aside, 
and the attachment withdrawn. 

The suit was instituted in the Civil Court of 
Mirzapore^ and the Sudder Ameen of that Court 
{Moulvi Khcorshyd AH Khan), by his judgment, dis- 
missed the suit, on the ground that the claim of the 
Appellant on account of the damage of the « indigo 
plants and stumps was unfounded ; that with respect to 
the indigo cakes, that though it was probable that some 
trifling loss was sustained owing to the warehouse 
bcjpg locked up, yet that the doss was occasioned by 
ct^e Appellant resisting the attachment; and further, 
that^eight maun ds of Jndigo hadnot^een attached. 

The Sudddr Court at Agra (present, Mesers. E. IV. 

Wylly and J.Lean) afiirmed that judgment. Hence 

* 

this appeal. « 

t- 

The appeal was argued by „ , * , » . 

The Attorney-General (Sif R. Palmer, Q. C. 
and Mr. Leith, for the Appellant; and * . 

Mr. Forsyth, Q. C., and* Mr.. Pontifex, for the 
, • ■ Rfspoiident. ^ 

For the Appellant 'it was insiited, that the attach* 
mhtt nnrf seizure were illegal, hnd ha^ . been, on that^ 
ground withdrawn by a Court of competent ^ttiithorhy ; * 

t hat the amount, Ihefefore, claimed as daihages, ot' at 
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Aeast^ some ^amages^ ought to l:\^ve been awarded 
tty the Court, first, for the deterioration* of the maitu* 
factored articles, second, for loss of prdfits bj; reason 
^ p\ locking up the warehouse ; and third, for the loA 

• of materials, independently of^ any pr8of of special 
tiamjges •thereby, sustained, 'Baytiss v. Fishen (o), 

. *and that such rule is adopted by* the Courts in 
fn,dia, Manir. Vd Dm v. Jai Sankar Sandial (i), 
Munneeooddecn Darogah v. Hurree Pershad Mundul 

• [c) ; Mussumat Sidhisree Deiea v. Wise {d). 

On ihe other hand, the Respondent denied that 
’ any damages had sustained by the Appellant by 

• Ihe attachment and seizure, or if there had been any,’ 
^ tliat it was confined to the eight maunUs of indigo. 

ThSir Lordships’ judgment having been reserved, 

^ was now pronounced by 

Sir James \V. ColviiJe. 


Mudhun 
Mohun 
D03S . 


Do$$. 


i7lh MarcNj 
• j866' 


Tljis suit was brought to recr>ver th^* tiamages 
^ alleged to have been sustained by the nominal Waig- 
tiff^s employer, Dwarka Doss^ in consequence of an 
attachment made at the instance of the ^lesp'bndent 
• as the holder of a decree, 

Dwarka Doss^TioA the* Respondent had conflicting* 
claims upop* an indigo Factory lying between the vil- 
lages of fi^tieetah and Sir^wabur^, called in the 
record sometimes by the ohe and sometimes by the* 
other ^n^me* •This Factory, with three others, be- 
longed^bs two persons, njimed Chmuder Churun and • 
EjssetKhund Neoghy^ • 

• At Jthe. beginning yei|.r 1856 the Nepgfly^^ 

wer^ indebt^ to' Mussumat ' Opxi^n Spondrp§, tjhe 


ib) t iftpKh. 15/. , 5 Ben Sud. Dew. Ad. Re^.a29 

Svd.Dew. Ad. Rep 39. j Ben. Sod. Dew.Ad.Rep. 136 

^ ✓ X-73 
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ci866/ wife of Tara Per^hun Bagjee^ in the sum of Ra 

Muohun I7i76i* partly for moneys advanced by her, and partly 

. ^”s*^s** for mqneys advanced by Dwarka Doss on her hus- 
<ipKu^ Doss guarantee, , for the purpose of carrying on the 

Factories; and those advances were secured by certain 
instruments of mortgage, dated the 20th. oU^Jant/^ary^ 
2852, the 18th of April, 1853, and the 1st of January^ 
1856. These securities embraced the- l)lock of all 
the Factories, and their crops at least for the year 
1856-7. 

On the ist of January^ 1856, Mussumat ^Ooman 
Soondree^ by an instrument called a deed of re^mort* 
gage, assigned all her interest in the Factories, under 
the before-mentioned securities, to Dwarka Dost, in 
order to secure the sum of Rs. 9,761, being the balance 
then due in respect of his former advances, together 
with the future advances to be made^.by him for carry- 
ing on the Factories. And it was thereby provided 
thajyhe should take the Faetbries under his control 
^n^ management during the year 1263 Fuslee, or' 
f 1856.7^; thereby giving him the firstfCharge or lien 
rn the crop. ' 

It docs not ‘very clearly a^ppear whether under th^s 
stipulation he took possession of the Factories ; or, if 
he did so, hovy long he continued in possession. But 
oil the 7th of July, 1859, he obtained a htcree in the 
* Civil Court of Benares against Mussumap Ooman 
Soondree and the Neoghys, for the sum' of Rs. 2'3,67’2, 
as then due to him upon? hia mortgage ; aiSd on the 
of the same month he and ItHe Neoghys ^ted. in 
cCourt a petition bmbod^ing^tle terms of a edmpromise 
into whitK* they bad yntcred. The'eflect 6f this'ws^ 
that Dw(trka -Dojs was to |dspend the e«ecuti<^, w^i^'h 
lie had. taken out.i^udpr the decree for ii(s»'^3^,67a ; 
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was (b advance further sums* lor manufacturing indigo 
from the stujnps * then on the ground; an(^ was to 
have the disposal of all the indigo manufactured. 

. the works were to be superin terfded i>y one Balgo^ 
pind Doss Seithy whom the Neoghys bad nominated 

• as th*eir Agent for that purpose. The/ights of Dwarka 
Bossj under the execution for any balance that might 
remain to him after the sale of indigo, were expressly 

• reserved to him both against the Factories and against 
all the Defendants to bis suit. This arrangement 
^as carried out by placing a servant or Agent of 

^ Dwarka D<xs in charge of the Factories. 

Qa the day on which this insti4iment of compromise 
was iiled in the Bemres Court (the 15th of July^ 
1859), the Respondent obtained a decree in the Court 
of the Principal Sudder Ameen of Mirzapoor against 
the Neoghys for the sum of Rs. 764, alleged to be due 
tohipft upon a mortgage of the Putteetij^i^V^ciovy^ 
gdatbd in Phagoon Budee ist Sumbut 1911 (dbii^ 
some time iu A« 0‘ iSss). Dwarka intervened 

fn this su)f as an objector, idsisting that the Factory 
had been attached for money due to, him, and that 

* the claim was fraudulent, ^ But the Principal Snedder. 

Ameen held that the objection could not be tried in 
tl^at «uit| aydVas no bar to •the making of the usual 
decree in a suit based upon* a simple mortgage-bopd.* 
He acc^rSingfy passed the ordinary decree against 
the* .rfeftndants (tbe^ N^pghyz^ and the mortgaged • 
prpp<rty for the sem found^ue. * 

* Th<» Respondent took fdt execution on this deci%e^ 
foriRs. 878. * xoa.' He first oblaiped an Order for the 
aytachr4ent of iiolb th^ Pubteetak Factory and andtber 
Factory' If nown as the ^oorma JFactory, with the appur- 
tenances of each, and of fifty tn^ind^ of indigo alleged 
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to be at the (ot-meif, and of thirty maunds 0 i 
or thereabout^, alleged <to be at the latter Factory. 

I But '*on the 17th of September he made a further 
application to the Court, wherein he expressed bi^> 
desire to abandon ^the execution against the •SoormA' 
Factory, and submitted a more detailed list of ' the 
property at the Putteetuh Factory. • He limitted also^ 
the quantity of indigo to be attached at his suit to 
eight miJkunds* The Order of .the Court was that the 
attachment should be limited to the property comprised 
in this last list. 

, On the 23rd of Sepiembet^ the 'Ameen accompanied 
by two servants ^of th^ Respondent, who went to point 
out the property, proceeded to attach the Factory and 
other property detailed in the application of the 17th 
of September, He made itn actual entry upon the 
land'Si and took an inventory of the property attached. 
He coulti 1 not, however, complete the attachmenjt of 
i^e €igbt mauwts^ nf indigo by actual seizure. These , 
Wefe part of a much larger quantity kept in a store** 
house, Vhich )vas undei* lock and key , and the ser- 
vants of Dwarka Doss refused to give him access to 
.the stotehouse, Or to remove^this lock.^ In these cir* ' 
cumstances be put his own lock also, upoi^t the door, 
and retired, IcavUig* two Peons in charge oh fhe 
•pi Qperty attache d# 

The Appellant, having heard of thi. .ap];)licjitions 
for tfate attachment, bad <}h the 22nd of S^tember 
applied to stay it. Bat kb the Jhtsserah holiday^ 
dieting which the Courts arVi jclosed for some yeekst 
began t/ft ;i4th, thil application, wab ordered to 
statAl ovet^ until after 'tliC .vacation ; ^id tli^ samif 
i.aas^ prevented any further application iou^tiiog llie 
a«.tual atlacbraeut. ^ 
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fn Octahtr the Ameen^ ^rmed with aJMagisttFaie's 
Order, and accompanied by a Blacksmith., wen to the 
storehouse for the purpose of breaking Dwarket Voss' $ * 
*^ock| but appears to have desisted oA the 4:hreat of the 
people iiv charge of the Factory* to*quit the premises 
'ifthe*lock was hn-oken, and to leave Jiim responsible 
* for all the indigo there. 

On the ,sth of November, these circumstances having 
teen brought to the notice of the Principal Sudde^r 
Ameen^ he passed an Order to the effect that if the 
Defendants to the Respondent’s suit, or their Agents, 
should fail ho appear in Court within a week, and . 
substantiate their objection to tlie opening of their 
lock, jjt should be broken, and the eight maunds of 
indigo be forcibly attached. 

• On the same day he required the Respondent, as 
the decree-liol3er, to answer the Appellant's objection 
of the^ 22 nd of Septembsr within four days. • 

, On the 25th of November, the Ameen having iy 
the meantime received no Order to suspend the attath- 
nfent of the indigo, proceeded, bnder the Order bf the 

• ^th of November, to remove the lock, attached eight 
^maunds of indigo poinfed out to ium by a servant of . 
the RespoR{^eht ; and made two inventories, one of 

^ the eight fff^nds of indigo •atfacheef, the other of 
the property found in the stdrehouse, which was qot « 
attachqd.^^Owmg, however, to some difficulty about 
‘‘ weighinf^^he. indigo, all t^is property remained in the 
storehouse, app^reutly under the lock of the Amee,n, 
or. in ^charge of his P^oi^sf ntktM the 8th of Decemhir, ^ 
whep the €i|fht . Imaunds wefe ^finally weighed and 
?remove(^ to a^gparate and all the othdi: contents 

of the s|jf)rehouse were left at the* dispo&al of Dwarha 
Vdisjs, people. • 
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On the j.2th'‘ot DecelWtber the AmeeH sub^ntUed 
the Cburt further report of bf^ proceedings, and 
« stated that he had, according to the Respondent's 
request, attached* no property belonging to the Factory,'^ 
except the eight* mhund& of indigo. Thp objectiqn 
filed by the Appellant on the 22nd of September 
appears to have been thenceforward confined to theSe; 
and it was finally disposed of by an Order oi the 3rd 
of January ^ i860, which, on the ground of the prc-, 
ferential claim ot Dtvarka Doi^s^ directed the release 
of the eight maunds of indigo from attachment. 

Some difficulty in carrying out this Order was' 
occasioned by the reffusal of Dwarka Dosses Agen^^s to 
receive back this indigo, except on terms with, which 
the Ameen would not comply ; but ultimately the 
eight maundSy and whatever else ^ had been under * 
attachment, were, by Order of the Court, left at the 
dispos^ «pf those Who were in«posse$sioii and 
pf^he Factory ; and the Peons were withdrawn *fron\ 
the premises on the 28th of February 

Upon this statemenf of admitted facts, ^ it appeals 
clear to their. Lordships that Dwarka Dess had. by * 
reafion of the attachment of* the 23rd‘ pf September y 
1859, and subsequent proceedings, sustained an injury, 
for which he w^ entrtletl to claim substanUi^il damages. ^ 
Tlie attachment was wrongful and irregular. The 
right ot the Respondent, under his \lecre^, was- to 
sell the Factory pledged to hip, subject* .rights 

of Dimrka Doss under bis prior *mortgage. 
no right'{to invade or disAtr^ the possession pi tbo 
prior Mortgagee by, placing upon* the property, 
in-order to attach the Factory *as a step towards thel 
judicial, sale. Under ,lhc procedure, as i|t‘ existed 
before 1859, this co^ld not l^ave been done. ^The 
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SiMacbment mifst have deen constri^ctive. But under 
the new Code of procedure, * which liad* come into 
force on the tst of July, 1859, the ‘proper course^ was 
^ojssue and publish a written notice ^under the 235th 
and 839th sections of Act, No. VIII. oF 1859. For 
tile actuaF seizure '4>f the eight maunds of indigOy to 
.D^hich the execution was ultimately reduced, there was 
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^even less justification. The manufactured indigo was 
not included in the Respondent’s mortgage. And 
that it was not part of the general property in the 
possessiop of the Neoghys^ that Divarka Doss had 
or claimed a lien upon it, the Respondent had had 
%mple notice In his own suit, wherein Dwarka Doss 
^ had yitervened as objector, and by* the ^proceedings of 
the I2tb of May^ 1859, touching a distress for rent 
which has been put in evidence in the cause. And 
*the* manner iij iijjhich this, wrongful attachment was 
^carried out, the placing by the Ameen of his lock 
upop Uie door, subjected Dwarka Dass to .fhe addi- 
IpionaT wrong of having the contents of the godowwx 
to which ultra the eight maunds of indigo the Re- 
spondent m^v^e no claim, taken out of his* control and 
^dopiinion from the 23rd of September .until the 8th 
ol December. It is idle to say that his people odght 
the first instance to have given the Ameen access 
•to . tht god0»n, and delivered* tlie eight maunds of 
indigo, or tf^at they ought to have acted according 4 o 
the direc^fls* hf the Ameen concerning the use of 
the two *lock^, supposing * those directions to have 
bdeg given to the * Peons, The case cited by Mr, 
IJkitk , ironi Bingham's ff/ports, shows that in . thw 
country a' plaintiff, in an action, for 'a trespass o^ 
werg similar character, may, wiUiout proving speaal 
damage, recover s'ubsjtantial damages. Nor. can i( 
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be said that in thi^ case there is no ei^idence 
malicioos character whicli the plaint imputes io the 
trespass. ^ 

The plaint in this case was filed on the 25th ,0^ 

' Feiruary^ liSo, The damag^es claimed were all In' 
the nature of special damages, and consisted ""of, three 
items, vis, Rs. ^4,000, on account of loss of 76, 
mauni% of indigo at Rs. 200 per maund; Rs. 5 , 545 k 
on account of indigo which it was alleged Dwarka 
Doss was prevented from manufacturing from indigO' 
plants; and Rs. 2,250, on account of indigo .which it 
was alleged he was prcve»te({ from manufacturing 
' from indigo stumps. 

Both the Co\irt Wlow have found, and their Lord- , 
ships can see in the evidence nO sufficient grounds for 
disputing the justice of that finding, that the Plaintiff 
has failed to establish any claim , (o damages" in 
respect of indigo which, but for the wrongful attach-, 
meat, nfight have*' been maflufactured from either 
plants or stumps. The evidence shows pretty clearly 
that there had been no indigo plant ,to be manufac- 
tured, and leaves it more than doubtful* whether all^ 
the stumps bad not been converted into indigo belor/i 
•the* 23rd of Septembers, and whether, if any had 
then remained^ to pe used in the manufacture of 
indigo, the attachment*' would have prS'fented' them* 
* from l!>e|ag so used. The two last items ^ of damage 
may, therefore, be dismissed from consic^eratiA^'^ 

The claim however, to recover damages fdr loss on 
accottot of the manufactured indigo, was disposed/ of 
.by the Coorts below^ in different way. The*'Priaci* 
pal tiel^ thdt, though the Plaintiff did 

pnSbiblyi a» stated by the European^ indiget' Eaclots,^ 
sustain, some trifling* loss, owing to t^ie* storehouse 
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^Av^g taiAained locke<!l up, Ibis wA« .due "to thie . 186^ 
tvfusal of his Agent to unlock, the dodr ort, the Mitonuif 
Ameet^s applicatidn, and that this resistance of a , *][fo*8s'' 
Jfeghl process on theit part, joined n«th a^disposition 
to break ^he peace, cau^sed the loss^to the Plaintiff.’* 

An*d the Sudder iCburt considered that nO good prdof 
.had. been furnishe4 that the Plaintiff’s Agents were 
tsver prevented from having free access to the godown^ 

TOt the purpose of tnrning and drying the indigd 
cakes ; but that, on the other hand, the Plaintiff, in- 
stead of entering his objections in a legitimate way 
to the attachment of 4he property, did, through his 
Agents, contumaciously obstruct the Ameen employed 
•to distrain. The learned Judges seem to rest the 
first of^heir concltisions* partly on the ground that 
the Plaintiff ought not 10 have kept his lock on the 
.godown] partly aon* the evidence given by the Ameeit 
of his instructions to the Peons to open hi^ lock, 
whenever the Plaintiff’s {feople opened theirs. •* ^ 

Their Lordships think that neither Court 
assigned grounds which warrant the conclusion at 
^Which both have arrived. They have already ex- 
pressed their ^pinion t]iat the attachment was 
wrongful. The. proposition lhat a man whose pos- 
session was ^i^rongfully invaded gught^to have given 
^effect fo that* invasion, because It was made under 
colour of l^al process, by removing the locl^ of hh 
own sto^QUse* appears to them to be untenable. 

The *apgui!rent' that the Plaintiff ought to have entered 
hU*tf>b)e.ction in a *ldgitimate way is met by the* facts 
that he4iad* already^ enterf (fan objection to the execu- 
tion, and that, by* reasoti of the dclosing of JLhe Court 
idurk^g the Du^erah vacation, be coiild neither fpUow 
un that obiei^tion nor .make any further objection |fll 

X-74 
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CASES IN THE •pRlVtiCOtfNa'L 


^ fKe lacts.of 'th^ 1linte€n untiTtlfe holidiiys Wefe oVer. 

WtfHi’.H Ajgiln, tTle 'ca4e iA 'Ba^liss vri5»A;fr'(7 Bin'gh., r53), 

. ‘ali^ady Yeferf<!d 'fo, shdWs ihdt eVdh rnstfuctitfifs 

• Cdrui-Pmii. '***^“ given by the to'fhe 

Were ically git^en' (as. to Which thete ;s « conilipt'of 
'eviddnce), tive Plaintiff was neither botind to acde^t 
the petRiiisio'n to use his own property so accorded tb' • 
him i 'nori if 'He had accepted it, Woiild have lost 
right of action. It appears, therefore, to their Lo^d* . 
‘riiips that the Plaintiff’s suit has been intproperly 
dismksed with costs, and that he was, ’at' the very 
least, etititled to a judgnient for nominal damages, iff 
it he importaiit in 'India to check any tendency to 
resist the execution of legal process, it is hardly less 
important to maintain the principle that they who 
misuse fegal process are responsibie for the consc* 
queifces of that misuse. ' ' 

‘hi h^s ‘been 'argue'd for the Respondent'that the' suit 
•xras properly dismissed, inasmuch as the ‘Apj^eltant 
Was by the form of his plaint' limited to 'ihe' three head* 
of‘dpeCial damage therein laid, and, having failo'd to 
firo'te iiiry such special damage, was preCInded'fropi « 
i^eroyering 'i^eiteral damages for the trespass. ' 
'Their Lordships, bo^ever, are- of ‘Opinion, that there 
was ' evidence in the, action on which th*e Courts'beioW ' 
Mi^ht ‘have 'awarded .some damages ' on kceoudt ot the** 
IbSs Sdkained in 'respect of the' mapqfavtared Indigo. ‘ 
NOr ate they ‘ prepared to allow ‘that if, '^is had 'hot., 
b<dp the case, -the ‘Plaintiff could fiaye 'tpcovered 
Ibe '{ilaiot m\^t have been more accdMtC'y 
drawn, tot, ‘ aObstdilliilty, * it ' aeoks^dahnges lederaliy, 
l^s ^ consequent 'oh .'the wropgfiir 'attacbtneht ^ef>'ttie 
naeioty. iThe ‘priiidpte ordinarily '^^ied* to- actions, 
sf 'UtH is, 'drat 'ihe ^PlaintilP is never 'prtdiafded fsohi 
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•recovering oc4iMty damages bg. rea$pn of, bj^ tailing 
to prove,' tbo special damage be, baalaid, aiaiess.tlie 
special damage, is, the gist of the^tion. Xbup ie an 
action, of, slander foe vfords actionable /ter, se, wjien \he 
^afntiiii la^s special damages, and failS to. prove >ti he 
ia pevertbalesjS' entitled to Stuch damages as the jury; 
think rigl^ to give him. It would be. ot|iecwise if the 
vrocdn were not actionable se, In the present case 
‘^e gist of the action is not the special, damage, but the 
unlnwJinl attachment ; and the Plaintiff would not have 
been, precluded from recovering ordinary damages 
for. that actionable wrong, even if be had wholly 
failed to prove, the spedal damage laid. 

Xaking tlus view of the case, their ^nrdsbtps feel- 
that if is not desirable remit the cause for th^^ 
assessment of damages. in since no case has 

beeto, made for taking fresh evidence, and the, Judge 
below would ha^e tinly those mAtetials for a judge- 
ihent which are now before their Lordships- , • 

Tbdg* have, therefore, determined to tike the courmL 
which was taken by this Cosamittee in the case oh^ 
Jfe J^r.eton v. BfUtis (4 Moore’s, P, C. Cases, 3«3), 
and -to a$ses? the damages themselves. It ihust be 
cowfbssed that the Appellant has not giVen the be^t 
evidence that he could have given on this point. He 
might have proved what the^ indigo had been sold, 

'and 'for wbat*V might have been sold if it had not 
been damagedt, been sold at the propeij time.. 

•Wefghing^aowevec, all the circumstances of the case, 
their Lordships fed, inst|hed In a s seas i n g the damages 
•kt Soo, ^ • p ' , 

Their *Lqrdships baye felt soipe difficulty about the 
cflsts of the Courts bel.<viv, . and those of this,appeal, 
■^he “costs, d .an a?llon in India, particularly the 
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■ 9 . 7 ^ 

^ jU 966 . 'stamp duties payable on the proceedings, depc^idst' 

Mudhun deal on the value of the thing claimed. It isfe 

^Djom* accordingly the practice of the* Courts in india, when 
. V. ' a Plaintiff baa recovered less than he has claimed, ta 

jn proportion which t^e ^ 
a^nount recovered * bears to that which,. \^s claimed. 

In the present case there are strong indications of .a 
bad feeling between the parties, *wHich,, if it pronipted ' * 
the original attachment, has probably, on the other 
band, induced the AppeHant to swell his demand 
beyond all reasonable bounds. The evidence affords 
no grounds for a claim for damages amounting to 
the appealable sum of Rs. 10,000 ; and the amount 
actually recovered falls far short of that sum. Yet, 
unless the claim had been <thus unduly magnified, the 
Appellant could not have appealed to Her Majesty. 

In these circumstances, thoir Lordships think theiy 
must direct the costs below to be apportioned accord* , 
ing ^Q^the ordinary course, of the Courts below, and 
ifhat they ought not to give to either party tte cot>ts 
*of this appeal. In making the apportionment, the 
Appellant, will, of ctourse, receive credit for any (A}sts 
which he iha^ have paid under the decrees reversed. ‘‘ * 

V The Order, therefore, ifrhich thelV Lordships will 
humbly recommend Her Majesty to inake is, that the 
decrees botlf of the, Sudder Court of the CivU^ 
Court of Mirzapoor 'be reversed ; that the Appel* 
iant be declared entitled to recoves to the 

amount of Rs. 500 ; that the cause , he <^nt pack ter*' 
the« Sudder Court, with directions to enter jadg^ent 
^ for the Plaintiff for th^t sum, add to jdcM wftjuthe' 
costs in both the Courts below according to the 
practice of those* Courts .in* like cases, an^ that %afh 
y.arty do bear his own costs of this appeal. • • • « 
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PRINCIPAL MA T T E R S 

CONTAINED IN THIS VOLUME. 


ACCOUNT.’ 

As an account <f£ the mesne. profits 
and expenditure by Mortgagees in 
possession was un sat ^factory, an 
*««account, whether as incidental to 
the question of foreclosure, or re- 
demption ojrdered to be taken, as 
provided hy Regs. XV. 

1793 * and I. of 1798, 

sec. 3^ {Mitifrun Lall ^okool v. 
Goluck Chu,nder Duti'\ i 

Hcld,^ <ppon the construction of 
§ec. II, Reg. XV. of 

that th^ production of account by 
a Morteagee in possession seeking 
to cannot be called for 

. wh^* there is neither plea nor 
f^roof that the ^usufruct had liqui- 
». dated the principal and interest, 
and trhere no deposit ^hSd been ' 
^ tnade to coVcr the balance admitted 
. to Ji^e due^ ^ * - • * 


The -necessity for a Mortgagee in 
possession to produce his accounts 
arises : — 

Fiist, when the Mortgagor has de- 
. posited the^ptincipal money, leav- 
ing the qti%stion c^^terest to be 
settled by an adjuslhnent of the 
account. 

Secondl3r, when*the Mortgagor has 
deposited* all that he admits, or 
alleges, to be due ; and 
Thirdly, when he p 1 eads*and under- 
takes to prove, that the whole of 
the»principal and interest has been 
liquidated by the usufruct of the 
mortgaged premises. *[^jFor 6 as v. 
Atneeroonissa Begufn\ ... 340 

3. Where a Defendant refused to 
render accounU, and there was 
evidence of spoliation of the Bank- 
ing Books, the CouA charged him 
I with the 0 principal sum for which ^ 
1 he was accountable, v- i^h interest 
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at 1^2 per renU per mensem in lieu 
* of^the profits he failed to account 
for. \Ramper$had TAary ▼. 

Sheochurn Doss] ••• * ••• 490 

« 

4 

AiCKNOWLEDGMENT OF* 

* * * DEBT. ^ 

A letter written by a debtor io answer 
to a demand for payment of aMcbt 
and interest, in wnich he promised 
to pay the debt by instalments^ and 
Pegging to be let off payment of 
the interest^ is an ample acknow- 
ledgment within section 4, of 
the Limitation of suits Act, No. 
XIV. of^ i 359, to take the case 
out of the operatiou of that Act. 
X^Shah Mukhun Lall v, jfawab 
imtiazeod Dowlah] ••• 362 

• ADOPTION. 

By wic^owafter the death of a natural 
son, under a powej given ay her 
husband in the lifetHpie of aucli 
natpral son^ ^ffussumaS ^hoobun 
Moyee Deoia* v. Mam X^ishore 
^Actarj Chopdhry\ 279 

^ee '' Evioenoe,'* 5.* 

Hindoo Law," i." 

ADVERSE POSSESSION.^ 
«S^^‘X,^mitationqp suits/' 3,6. 

‘ aVpbai^. 

I . Special leave to appeal was allowed, 
but 9 ^np Steps were tahen to pro- 
foduteth^ appeal/ the saoie ms 
^ 8 mia 9 pd [Gassr 

P&ip V. i(^ajdh Ahdaot 

(i¥^j . M. , t 59 


j. Leave to appeal granted ; buUan 
application made ex parte to stay 
the proceedings in the C6urt 
below pending the appeal, refused* 
l^Rajak Perladh Sein v. Baboo 
Bkoodoo Singh] ... ... 7S 

3. Special leave to appeal granted, 
notwithstanding that nQ a^plica* 
tion had' been made for such leave 
to appeal to t^e Court below, 1 
upon the allegstioif, that though 
the amount decreed was much 
under She appealable value, the 
original demand being necessarily 
limited by the jurisdiction of the 
Court in which the suit was Origi- 
nally instituted, yet She subject 

^ matter at issue exceeded in value 
the appealable amount. [MutiS 
sawmy yagavara Yettapa Naikar v. 
Vencataswara Yettta] eee 313 

4. It i» not necessary to appeal from , 

an Interlocutory Order which does 
not dispose of the cause. Such 
Order can be impeached on appeal, 
from the final decree. \Forhes vt 
Ameeroonissa Begum] ... 340 

5 A party is not bound to appeal 
from every Interlocutor Order 
which is a step in the procedure 
that leads to a finale decred. It is 
open on appeal from' such final 
decree to question an Inssrlocutory 
Order. [Sheonath v, BSi^pnath] 473 


APPEALABLE E. 


Bee ** Pbacticb,]' 


abbiteatioK reference* 

' 5Tr COURT TO. • • 

. "Award,” i. 
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ASSESSMENT OF RENT. * 

A detnaind for tSYOars'of reiit, at the 
rate 'fixed by Ben. Re^. XIX. of 
» 1793f sec. JO, should be preceded 
by ^ suit for assessment of rent. 
iMussftfn^it Chun 4 mbullee'Dehia^. 
Luckhia Deiia Ch&wdrain] at4 

• ASSBTS. 

Governnient compensation for aboli- 
tion of Pilgrims’ tax held to be 
assetsi and to be dividecf among 
the grantee's heirs. \^U<iharanie in- 
derj^el Kooar v. Mussumatk Ismudh 
Roonwur\ •ea ..4 329 

ATTAGHMEN T, 

• Damages. ” 

AUCTION PURCHASER 
At Government sale for arrears of 
.revenue, power of»to cancel leases, 
or enhance rent, under Ben, Reg. 
Xl. of 1822, secs. 30, 32 and 33. 
loanee Surnomijyee v. Maharajah 
SnUeeschunder Bahadoor'] 123 

^■rr^TEWRE,” 2,3.4. , 

-AWARD. 

y.'No Poorer is vested in the Court 
of' the Civil Judge at £uekngw, 
under the provisions' bf secs. 313 
and 314 of Iho Code of Civil Pro* 
•coAire CAbf, No. VIII. of 
which is in force in f^iir,'to refer 
'.the deci|^nM>6 any issne raisod -in 
a suitii^^bitrators nominated *by 
. tiie^ Court against the protest lof 
**gne*of the parties. * • 
k An A^ard founded on. such a iftfer- 
enc^ held ou appeal not binding. 

• oif a Defendant -'and ^-aside, 
^s'thd -partiOB.mvist either- name , 
the 'Aibitrators -or eonsent to the 


m 

f 

nominatibn of them by the Court. 

[Sheonatk \..Rimnath'\ see 4X3 

2. Act, No. XIII. df 1848, IS limited 
to» Awards ^made (by Gollecmrsi 
under Ben, Regs. VII. of xm%} 
IX. of 1823# Rnd IX. of 1833^ 
wnich gives fhe ‘fteyenue autho* 
ritiej judicial power to deteripine 
questions of possession. \y&wata 
Buhsh V. Hharnm SingR\ 5x1 

BOUNDARIES. 

See "TlTbE,” 1, *3. 

BURDWAN. 

Chakaran lands held Of thal Bemin* 
• • dary, nature of. 

See “Tenure," x 
B YEiBIL-W’UF FA, 

See Mortgage,” a* 

CAN OILMEN T. 

Of tenuresoif sub -1 eaj^b}' auction 
purchasers at Governm^t sate for 
arrears of ^revenue, under Ben^ 
Reg. XI. of Idea, secs. 30, fa 
and 33. [Ranee Surnomoyee v. 
Maharajah Sutteeschunder ^Rayf 
Bahadoof\ ... •ee 133 

See “ Tknubb,” s, 3, 4. 

*C H K A:R A N -LANDS. 

See “TENuaB,*’.!, • • 

C H O WK E E*D A R S, 
‘Rij^t of appointing. . 

See "Tenure,” i. 

CODEIDF CIVIL FR^CBDlTItE. 
(.\ct,’No.‘Vni., 1859, secs. 
* 3 i»k 3 * 4 J) 

.See " Aw*jh>,'’.i. 



INDE}t. 


COMMISStDNf ' . 

Set “ t. 

, COMPROMISE , 

’ Of suit. , • 

'See “Rmiinamah." 

'•CONDITIONAL SALE. 

^/^"MojitoagV *■ 

CC^jSTRUCTION. 
i. Of B«i. Reg. XXVI. of Jt8u. 

«c.io.cl. 3. respecting the Court 

recording points Mohun un\ 
Soohoolv. Goluch Chunder puU, J, 

• jt.Chataran land, held not resum- 
able by Government as Tannah- 
^rv isnds, under Reg. L of 
1793, sec. 8. cl. 4- IJoykte^n 
i^k^eev. The CoUecUf of East 

Bufdwini\ ... / '** *** * 

Of Act, No. 


*;esting^e Agent of the Go- 

cenue authority, within ■ 

of Gmarn, construction of. 
BolokfitiMM* Poirulu 
Naraina Ifaedarox Devu ... 0® 

4 As to ‘rules of limitation of suits 9 
and Ml ahd Circular Order, No.ioj 
of iS6o, applying to the Frovincd 
of Qudf- ». Afif*!* Amm 

AUB«g.'\ "♦ 

S. Of secs. S nnd 7 ^eg*. 

yT.i tf. oi 1793. *®®* '♦*» 

'•of 1793. «» mthancement of 
xvet.iR*0to SarimAivtey. Maha- 
rajah ^Sutteesehtmdtfr Roy, Maha- 

door] a 

«. Of ‘Act, iio. XVI. of i8s 3, 0.4. 
• as to admission of special appeals 


by the Skdder Dewdnny AdMMi 
iSowaji Vijafa Soghunadha F.f^I 
Krisinan Gopahf v, Ohi^ni^ if-®* 

yam Ckettt\ ... .*• ‘*%„**f* 

7 Of sec. r6 of Ben. Rdg. IILo* 

1793, prohibiting Coufts* Mter- , 
taining new suits, the rtetits of 
which have beep deteTjmdod before 
by a Court of competent jUnsdic- 
tion. [BhUnd Purshid m 
Chomdery v. Hurro Pershdd Roy 

Chovoderyl 

8. Of sec. 2, Act, No. XlX. of 1843. 

respecting .registration of deeds <A 

I mortgage, held to embrace deeds of . 

sale or gift. iSroo^f* 
ehargee V. RAmcOfnul Gungop^a^^ 

9. Of Bon. Reg. XVll. bf 

with respect to redemption of a 
mortgage. [mbAv.Amnroonrnd 

BegUfn\ **' . A 4. 

10 The" Limitation of sUit8,Act, 

No. XIV. of 1855 sec. i^. «i. 9- 

Held not to apply to a ^it brought 

f . in Oade, in 186?. .t^*"*^"***!^ 

■ Lolly. Nowob Imltovod DomUthj 
, 3®^ 

' II. Thi Court tX"Lucbnooi has nb 
> power under the provisions of 3i< 

and3U0f the Code bf Civil Pro- 

i ' cedure (Act, No. Vili,. of i8») m 
» force in Oude, to refer an issue to 
4 arbitrators nominated Iv tbe <^urt 

, against the protest «>f'V 

1; parties. iSheonatk v. 


“ , costs. ‘ • 

’ I Costs of the -Besi^eat ordered 
to bi pa'd out of #he 
1 by the AppeilahJ '» tj® 
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Office, and the balance to be«paid I 
to the Appel 1 an(. Mont^ 

Debt a v^Kkijak Abddool Qttnnee\ gg 
2. Upon a reversal of a decree of the 
Sudder Court, costs of the suit 
already paid by the Appellant: 
ordered tg be*^ refunded, and the 
Court below directed to deal with 

* those costs, ^ aitd all other costs, 

includinj£|[ those of the appeal, ac- 
cording to the result of the inquiry. 
[Rajah Ldanund Hfthadnoy 

V. ^akarajdh Mohedim 
Bahddoni^ ... ... 81 ' 

%, Where a paitial •alteration was 
made by the Appellate Court in 
* the decree of the Couit below, a«f 
t<jthe late of interest avvaided, 
but in other respe<;ts the decree 
’ was confirmed, both parties were 
[ duected to then* own posts of 
appeal. \Murtunjov Chuckeybutty 
V, Cackrane'\ ^ ... 229 

slight modification as to the rate 
of interest, held not sufficient to 
deprive the. Respondent ol costs 
of appq|il [Lalla Bunsvfdhur v 
Koonwnr Binde^eree Dutt Stngli\ 

• • • 454 

5 Directioiis-given in taxing rests to 
disallow «I I expenses occasioned by 
4he insjytion in the manuscript of^ 
unnecessary matters, f Tarmkanl 
hannemee v. Puddomoney Do$see 
• • 476 

'O yh*^|Jlaintiff claimed^ as damages 
a«larget sum thag the appellate 

* Court awacded No cos^ were 

gi^ea *in the appeal, (letd, fol- 
^lowihg the ipractice of the Courts 
•in /hat as thd plaintiff re- 

* covered aiess ainpunt than he liid 


•iruhis pl.iitit, his costs in the 
below ^were ,,to he apportioned to 
the athount recovered, and not to 
the sum claimed. [JtStdhun 
*Doss V. Gokul Doss^ 

*COUSrOiM OF* MERCHANTS 
• At Calcutta, 

% 

See Principal and Agent,’* 

D \MAGES. 

In an action of to)t^ the Plaintiff is 
not ptecluded from lecovenng or- 
dinary damages by reason of his 
taiTing to prove the special damage 
laid, unless the special damage is 
♦he gist of the action. ' 

Though a plaintiff after a wrongful 
distress may have received per- 
mission to use his own property, 

• he IS neithjw*bound to accept the 
permission so acccsided to him, nor, 
if he does not ac(je^ it, will he 
lose his light of ac ion. In^such 
case he is entftlcd, at least, to*a 
ludgment for nominal damages. 

On appeal, the appellate Court was 
nf«»piiuon, that there \vas evidence 
from which the Court below ought 
to fta ve awarded damages iniespect 
of losses sustained by an illegal 
attachment. As flie *wh*ole evi 
dence was before the appellate 
Couit, it was held that^theie w^as 
no nexiessity tg remit the case to 
India iaa re-trial, and the Judicial 
Oominutee accord! ugly pssessed the 
damages from the materials before • 
them, [Mudhun Doss v. 

Gokul Do^s\ ... ••• 563 
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•RKC'ENNIAl SETrLKMENJ* 
Fixed renf, ftti/erior ,to. 

TRVjiyRK.” • 

« 

. , ' DECISIONS. « * 

Observed iipoiij, overruled, &c. • 
1. The ease of Ah Hossein v. Badel 
Khan (rgfh of May, 1863. S D 
A., li.W where it was held, 
that there is no difference to he 
made between the mnOcent pur- 
chaser and one tainted viith baud, 
fwhich had broii^^ht about an exe- 
o»ti0fi sate observed upon and d ta- 
inted from. \_Lal/a Bun&eedhur 
' V. Koanwur Binde^erff Dull 

Sttigh'\ %54 

•a. Ahviaham v. Abraham (9 Moore*s 
Ind. Aj^p. Cases, 195) distinguished 
from a case of a Hindoo family, 
converted to Mahomedamsm, but 
conforming for several generations 
to Hindoo customs and^usages, le-* 
taming the H^r<loo Law of inheri- 
tancow [^yawala^ Buksk v, Dkarum 
* *"* *** 5 ^ t 

« PECRER HOLDER. 

See ** Mortgage/’ i, • 

“ Po«4SRSfelON.’’ 

DEPOSIT. • 

By Appeljant^ for costs of appeal. 

“Practice/' i. 

• DISTRESS. 

>*A9tion for al)e|ed distress. 

^ Damages/' 

DOUBTFUL 1 ITLE. 

' “ Title,” i, 2, 


DOWbR 

Deed of providing for an extiavagant 
sum ) the estate of the deceased 
husband was insufficient to pay 
the amount. Held that the Court 
«at Oude had an equitable 4 jscre- 
tion in awarding a re.'isona^ble com- 
pensation between the heirs of the 
deceased husband agd his widow. 
[Afulkah Do Alum Nowah Tajdar 
Bohoa v.^ Mu»a Jfhan Kudr 252 

Sn Mahomro^n Law ” 
EJECTMENT. 

t 

See “ Title,” 2, f, 4. 

I 

EQUITY OF REDEMPIlC'N. * 

• r 

Set '' Mortgage.” 

ESToiftPEjp. ; 

Where there was a fraudulent agree- 
ment bctv^en the mortgagee in ^ 
possession and a purchaser at thip 
Government sale, both were es- 
topped as against ^a mortgagor, 
from relying upon the illegality of 
their contract. \Nawab Stdhee 
yuzur Ally Khan v; Rajah Ojood- 
hva$%im Khan\ ... * ... 540 

ft 

• . EVIDENCiS*^ 

I. Ilf a question of disputed bound- 
daries, the onus probfndt l^s upon 
the Plaintiff to prove by-iru^p'bn- . 
dent ^vide^ce bis right to rftcovert" 
But in circuivstances held, that 
the mere failuie on. the plaintiff’s* 
part to ^ suppose the burthen® of 
, proof cast upon him, as to part of 
the lands cfaimed, \yas not Qonclu- 
sive as it would be in. ejectment, 
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anfl the case remitted to Indm for 
ftirther inquiries* \Raiak Lelt^ 
nuHd Stnjrk, Bahadoor v Mahara- 
jah Moheshur Singh^ Bahadoor'] 8i I 
. When false witnesses or forged 
docu^nents are produced to support 
a«case, •suoh facts naturally create 
suspicion, but if the Appellate 
Court has to, d«al with a just case, 
though foolishly and wickedly at- 
tempted to be supported bv false 
evidence, such circumstance will 
not |3icjiidice the judgment on the 
merits, when the case is snppoited 
by independent ovfdence. 
o ruled, when their Lordships werc^ 
satisSed from the evidence that an 
ancient tenure existed*, which was 
endeavoured to be supported by 
a forged document and evidence 
\_Ranee Surmont^yee v Maharajah 
Sutteehchunder Roy^ Bahadoor] 123 
. ,Suit by A.f to recovei real estate 
the possession of B , and of his 
predecessors, whose title had been 
unchallenged^ for loi ty-lour yeai s, 
on the ^lound that the estate w'as 
mortgaged only by A.'s ancestors, 
and that ^.,9 and those* claiming 
under him, were only usufructoiy 
mortgagees m possession. Held, 
tijat the ojfus probandt was on 
who could only succeed by #the 
streng^ of his own title, and not 
by.re^n ^Pthe weakness ol 

r % party put in .eYidence in sup- 
port of his title, documents proved 
to«be forged, but the Qther evi- 
jdence' adduced by him is not im* ^ 
peached, the^ court, fn rejecting 
the fqrgedflocuinepts, will take the 


^unimpp-ached evidence int<^ con- 
I sideration, aad if satisfied, adiu- 
dicate *thereoiY. [Sevvaji V/jaya 
Raghunadha Valojt K^tsinan Gopa^* 
lar wmCktuna Nayana ChelK] ^51* 

4^ Although in India proceedings ^ 
the presumption* in favour of the 
geftuineness of documentary evi- 
dence IS very weak, yet the?e is no 
presumption in favo-ur of forgery. 
Thus, when a long series of docu- 
ments arc produced, showing a 
reasonable oiigin of title nearly a 
century ago, a regular deduction 
of that title, and a possession con- 
sistent with it, the evidence in 
trinsic improbability must be very 
strong Locountei balance the weight 
of such evidence. [Wtso v. Bhoo, ’ 
bun Movee Debta Chowdi ainie] 165 
5. Ip a suit, which involved a dis- 
puted question of tact as to an 
• alleged acl|p(?tion and the due 
execution of a Wi,y^he Court in 
Indtay disregarding ptSler evidence, . 
lelicd solely upon the evidenc^e of 
a witness exammed at the instance* 
of the Oouit itself. The effect of 
the evidence of his witness was to 
show that at the time of the adop- 
tion and execution of the Will, the 
alleged Testator was in a dying 
state, and, although at times roused 
to consciousness, waS, from*his en- 
feebled mind, incapable of under- 
standing the act she was re presented 
to have perfornved : the Court be- 
low, however, upon t^e evidence of 
this witness*, as to histe^mentary 
capacity, con oborated,as it thought, • 
by a lettef of the* widow of the 
alleged Testator, recognizing the * 
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4id#ption; und by her ac^uiescifig 
in the perform«^e of certain 
funeral rights of her ^deceased 
husband dy the supposed adopted 
pronounced both thet'idopLion 
andf the will to be valid. Uppn' 
appeal, held, t<iat although as a 
general rule, in a question of«fact, 
the Judicial Cointnittee were un* 
willing to disturb the judgment of 
the Court below, yet that as it was 
the duty of the appellate Conit to 
weigh the evidence and piobabili- 
tieSi anil (roman independent judg- 
ment, ai.d taking into consideration 
the evidence regarding the state 
^and capacity of the alleged adopter ‘ 
and Testator, they were o( opinion 
that the evidence relied upon was 
so uAsali^acloiy, that n( ilhci of 
the decrees of the Couits below 
could be supported, and reserved 
the same with costS. %\Tayajumat $4 
V. Sashadialj^Nat'ker] .. 4.29 

EXECUTORY DfiViSE. 

' See^' HindoVLaw," 1. 

FIXED RENT. • 

c 

Of lands held anterior to Decennial 
Settlement. 

• < 

See 2, 3, 4, 

• FORfiOLOSURE- 

The law under the Bengal Kegu- 
iations,rand practice of the native 
Courts, in foreclosure piuccedings, 
reviewed apd considered, Forbes 
V. Ameeftom&sa Begmn] ... 340 

3. The effect of a foreciosuie decree 4 
in the Bupieftie Court in a mort- i 
l^ge suit between Hindoos is 


eq^ui valent to a decree establishing * 
^ proprietary right in the Courts- 
in the Mofusul in a similar suit. 
[Nawab Stdhee Nuzur Ally Khatv 
V. Ra^ah Ojoodhyaram Khan\ 540 

6 See " MofiTGAOB.*' ^ 

. • 

FORGED rxOCUMENT. 

A deed being im'pearheff as being * 
forged on the face of it, the- case 
was directed to stand over for the 
original docirment to be transmitted' 
from India for inspection 9t the 
bearing of the appeal \Rmtee 
Surnomoyee v. Makar e^ah SuiUe^- 
Chunder Roy^ BahadooF\ ... 123 

See “ Evidence," 2, 3, 4 . • 

* •- 

‘FRAUD. 

ARazmarndh to compiomise a suit, - 
and a Bond arising out of the* 
same tiansaction, recognizing a. 
right to ?ine-fourth of a Taletoki 
declared null and void, as having 
been obtained by iraud and in- 
timidation by the manager of the 
Agent’s Court at Ganjam, ^vhO' 
used his official character as a , 
pressure upon a Zemindar in 
di^ulties in that Distiict, ta 
effect from him the execution 
of, such instruments*. * [^Pak^la • 
Bala hr % Una ma Fatrulu v. Sree 
Raraiua Maidaraz 

See ‘'Guardian and ^ 

•- # * 

or suits/' 6i « 

e ' 

FRAUDU|.ENT SAllE. • 

I,- A deed tainted by fraud, though. , 
registered, is not placed 011^ 

the same footing asH bond fide 
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deed. [Sfeenanlh Bhutiacharjee 
V. Ramcmnul Gongopadya] * 220 
3 Where thefe bad1>een a fraud iileift 
sale, under Act, No. 1. of 1845, 
by A , the Mortgagee’s representa> 
tive in possession, that Act does not 
^ppTy as to defeattheMoi tgagor^ 
equity of redemption, and that 
the sale is to |;)e considered as a 
private sale* and impressed a trust 
on the estate which passed under 

It. • 

Held further, that as theie was a 
Iratidulent agreement between the 
Mortgagee’s representative in pos- 
session •and the purchaser at the 
^ Government sale, both \vere estop^- 
ped as against the Mortgagor, Irom 
'relying upon the illegality of their 

• con 1 1 act. IXawaff Stdhee Nuzur 

Ally Khan v. Rajah Ojoodhyaram 
Khan"] * 540 

, Guardian .\gD Ward.” , 

li 

G A N J A M, 

* District of. • 

Judicial powersofGovernment Agent 
unfler AcSy No. XXI\. of 1839. 

J URisDiCTiON.’* 

G^:fJERAL DAMAGES, 

* • • • * 

Pi oof of. . 

^ gee “ Damages. ” 

Guardian and ward. 

• • 

* In 1850, the guagdian of a minor (his 
’stepmother) by an I^arfiamahj 

* among. other, things, charged the 
Minor's ancestral estate with (he 
payment ^R s.27,^ocr in favour of 

the amouiU ol his alleged claim 


^against the estate, rc'specting«whicj^ 
arf apy^eal was then pending, but to 
which estates he was himself a 
debiot-r undeijlaking at the name 
|ime to prosecute ceTtain claims, 
again^ L. agreeing to advajct^ 
•money for that purpose, and^to re- ^ 
sist certain claifn brought by M. 
against the Minoi's estate. In 
•February^ iSSi, havftig ob^ 
tained jndgment against the estate 
for Rs. 26 ,q 86, and taken out exe- 
cution thereon, the estate was 
advertised for sale on the 20th of 
that month To prevent the sale, 

L. advanced the amount of the 
ji^dgment debt, and on the 19th 
of that month commenced a syuit 
against the guardian, in which he 
claimed the Rs. 26,986. the amount ’ 
advanced by him, and the Rs. 
^7,000 agreed to be paid him by 
the Ikrarn^mahf and the further 
sum of Sftj I, S54i alleged to have 
been paid by hin^nr the proceed- 
ing against •raking together 
Rs. 53»34i' •On the following jjay 
the -guardian hied a confession of 
judgment admitting the debt, hypo- 
thecating the Minor’s estate, and 
undertaking to pay the same by 
snstalments, with the exception of 
the Es. 27,000, at six per cent, 
interest. The .instalgients not 
being paid, Z., in 1853, took out 
execution on the judgment, and 
under the execution* put up the 
estate for sale, and becaipe the 
purchaser fhimsetf. On the Minor 
obtaining his majorfty. he brought 
a suit *10 set pside the sale, i(b- 
peaching the transaction as fraudu- 



INDEX. 


lent .»nd coHusively obtained by Z. 
%om bis late guardian. The Coftrts 
in /ntfta set aside «the sale upon 
the ground of frauds and decreed 
.the restituhon of the estate, witji 
^tngsne profits and damages, Subject 
to the repayment, by way of reduce 
tion of the Rs. 26,986 at five ^er 
eenL Upon appeal, such decree 
affirmdB by the judicial committee; 
first, on the ground that the trans- 
action waafraiidulen** and collusive, 
and prejudicial to the estate ot the 
Minor ; there being no evidence to 
show the necessity for the guardian 
obtaining the pecuniary assistance 
sought, or to justify her subnjit- 
tu\g to Z/s extraordinary terms 
contained in the Ikn^rnamahy by 
• allowing, without consuieration, his 
doubtful*c 1 aim against the Minor’s 
estate, to which he really was a 
debtor himself ; and secondly, that 
Z., who set up the rhgrge, had 
failed to relieve himself of the 
.burden which ^ttv© Bindoo law cast 
upon of showing that he had, 
at^east, good ground for supposing 
that the transaction w^as lor the 
benefit of the Mint^r's estate. 

In setting aside the IkrarHamah and 
sale, interest was allowed Z. on 
the Rs. 26,000 advanced by him, 
at the rate of six per eent, con- 
tracted fof iti that instrument, in 
lieu of five aw^avded by the 

Sudder Couj^t. \L(illa Bunseedhitr 
V. Koanmap Btndeseree jOuH Stngh'] 

454 

HINIK )0 LAW. 

I. in the yoai 18 ti, G, beings child- 
less e^^uted'a deed of Oneomuttee 


puHro (t.e , of pei mission), by iwhich 
he^^gave power to his wife, C, to 
*adopt a son. Ffe afterguards has a 
son, /?., by his wife, C. In 1819, 
two years after his soi\^’s birth, and 
W’hile he was living, G. executed 
'the following instrument b— 

IS an Onoomutee puttro to the fol- 
lowing purpoit — Riior ^to the birth 
of a male child from your womb, 1 
executed in your favour an Onoo- 
wuttee puftro on the subject of your 
receiving an adopted son. Subse- 
quently, by the wall of God/ypu 
have given bwth to a male child. 
Still, having regard to the future, 
have again given you permission., 
II, which God forbid, the male child 
ofyoin body* be non-ex isteut, then 
you will adopt *a son fiom my race ■ 
or from a different race, for the 
purpose’ of pel forming mine or your 
Srtrd/i and other rites, and tor the 
‘ SMa ol the' gods, and for the 
cession to the Zemtndary and other 
property, on which, it the adopted 
sonc be non-existent, which God 
forbid, then you shall, adcoiding 
to your pleasure, on fa i Jure ofoone, 
adopt other sons in succession, to 
avoid the extinction of pinda , 
that duUakii son shall be entitled^ 
to perform >our and my Sraith, &c., 
and of our ancestors.” /?., on 
coming of age, succeeded 
ancestral and other estate 'oOlis^ 
father vfho had d^ied. On 
death, childless, *his widow suc- 
ceeded as^heir to her deceased 
bard,- taking a vesfcfi interest in 
tlA • wiiole, oU his estate. Some 
lime after Bib death, C., ftis motherji 
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exercised the powei given heiljy , 
the inslrume|U of* 1819, adopt- *1 
ing a son to G, The Sudder ' 
Dewanny ('oiirt held, first, that the 
above instrument was of the nature 
of a t«stamentar,^ disposition, and 
sec*ondly, upon its construction, 
^that It created ^a limitation on 
failure of male issue of the Testator, j 
in the lifetime of his wife, to the 
son to be adopted by her as a per- 
wnn. designata Upon appeal, such 
decree reversed, the Judicial Com- 
■ mitfee holding ^ 

First, that the instrument was simply 
a permission to adopt a «ton, as in ( 
ttie absence of anv devise it could * 
not Joe considered as of a* testamen- 
tary character. 

Secondly, that although a testamen- 

• tary power of <fisp?fsition by Hindoos 
in the Presidency of Bengal has 
Jieen established by t\\% decisions 
clothe ( ourts, yet the natuieand 
extent of such power, so far as le- 

^ lates to limitatfbns in tail male, oi* 

. executof y ises, is not to be te- 
^gulated 01 governed by any analogy 
to the law of Itn^/nnd, wlfich jaw 
applies to the wants of a state of 
society wicfel^ differing fiom tha^t 
.wlfich prevail among Hindoos^in 
India. 

Thirdly,th^t,^s VI adopted son by the 
Hindo^law takes by inheritance, 
i«hd-not*bv devisn, and :fs by *that 
in the case of*irflieritance, the 
» person to succeed must be th? heir | 
of the. full owner^JP., the son wait 

• life last full owner, ai^d wife* 
^succeeded alf Ms death as his heir 

to hei \ydi)w’s eslaie ; :4nd ^ 


5S7. 

Fourflilv,* con^equenlly, that rhe 
adoption^ In* (T. under the Onoo- 
fftuttee puttro, Was vqid, as the 
pc^wer was incapable of execii^ton. 

WheiherT by the Hindoo la\vt (f- 
cduld have restricted the interest 
of his son B. in his ancestral and 
other estate to a life inter^t, or 
could have limited it over, if his 
son B. left no issue male, or such 
issue male had failed, to an adopted 
son of his o^^n^Oucenl IMus- 
tumai Bhoohun Moyee Dehia v. 
Ram Ktshore Acharj Chowdhry\ 

• *79 

^2. Ap^aduU brother, a member of a 
joint undivided Hindoo family, in" 
consequence of disputes, separated 
fioiu ih*- tainily. As no regular 
pamtion nt the estate was made, 
the lands remained undivided, and 
each member %)ok his share of the 
Tents Aiim a short separation, 
the brothei leturnecPl^the family, 
and it was by a deed of TIngsho- 
puitnr, or settlement, agreed Aat • 
the acquisifions made by the elder 
brother* dunngtbeseparation should 
go into the joint Tunds/ During 
the separation the elder brother 

• piircbesed a Putnee Talook. Held, 
that the leunion of the brother 
U) the family remitted htm*tohis 
tormei siatu^t as a member of a 
joint Hindoo family, and^that he 
was entitled tp,share in the pur- 
cliase, as it must be presumed to 
have been made ou( of thjp funds of 
the lomt estate. 

Yhe presu miction of Hindop law is, 
that the piuperty not shown to 
be separntt is.ioint, and the onus 
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prohandi lies on ihe party claiming 
it as separately aciquirecl^ fPr/?;/- 
J^ishen Pt^d Chowdrv v. Moihoo- 
rafn^hun Paul Ckawdry} ... 403 

' 3^. one of five brothers, coo- 
t^tituting an .imdivided Hin(foo 
fsmily, but having no ancestral 
estate, acquired personal property 
ivith which, with the aid of his 
brothers, he established and carried 
on a banking business at fire dif> 
ferent places. Sucn circumstances 
under the genet al principles of 
Hindoo law, held to constitute a 
joint family property in which the 
brothers were entitled to share. ^ 
The burden of proof that such was 
only an ordinal y partnership, and 
not jointly acquired family pro- 
perty, lies on the pa^'ty claiming it 
to have been separately acquired. 
Oi dinary co-pai tner/^hip property is 
not subject 10 the rfile of Hinddb 
Law, wbicl^fwXc] tides a widow fiom 
the succession at her husband’s 
• d^th to a share of the joint pro- 
pcFiy of an undivided family. 
[Pamfier^kad lewarry v, Shqechnrn 
Doss\ . .«.• ... ... 490 

4. *lhe general rule, that possession 
of one member of a joint Hindoo* 
family is the possession of all other 
memOerl, dees not apply where the 
party claiming has been clearly 
excluded from the family, \yowala 
Buksh V. Dharam ... 511 

« 

‘injunction. 

To restiain Lessor receiving rents 
See “ Lk^^E’' 


" INTER ST, 

' r 

1. By an agreement between Princi* 

pal and Agents, 10 per was 

to be allowed as' commission. The 
Sudder Court, under Aot, No. 
XXXH. of i«39, allowed is per 
cent per annum from the date of 
the suit, on the amount found due 
to the Agents : such rate of intc* 
lest di'^allowed on appeal, as that 
Act does not apply to an agreement 
between parties regulating the 
amount of interest. \^Murtunjoy 
Chuckethuitv v. Cockrfne~\ .. 229 

2. In setting aside an fkrarnamah 
and sale, interest was allowed to 9 ^. 
on Ks. 26,000, advanced by h'm at 
the rate of six per cent , contracted 
for in that instrument, in lieu of, 
five^^r cent aw^rde^d by the Sud 
der Court. \Lalla Bumeedhur 
V. Koonwi^r Btndeseree Duit 

4$4 

3. Interest at 12 pef cent, per men- 
-sem charged in Sieu of profits, 

which a party failed to account for.. 
\Ratnpershad Tewarry v. Sheochurn 
Dos^'] * ... t".. ... 490 

IN 1 ERLOCUT JRY ftRDER. 

•• Anpeal froip. 

’ See ** Appeal," 4, 5. 

INTIMIDATIOr^ 

Fraud and pressure bjr G6vtrnment 
Offiber td induce a party to execute 
deed. 

, See*'FRMm” ' 

« ♦ t 

, joinder 

Of parties, • ‘ , 

, Se/,‘- 4j^'. 
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JOINT HINDOO FAMILY. 
See “ Hindoo Law,” 2, 3, 4, * 


JUDICIAL SALE. 

^4^ ‘'Guardian and Ward *’ • 
“Mortgage/* i. 

“ Possession ” 

■V 

JURISDICTION 

In the District of Ganjam, situate in 
R remote part of the Presidency of 
Madras^ the administration of jus- 
tice is by the Act of the Legisla- 
tive Council of Indta^ No. XXIV^ 
• of 1839, vested in an Officer called 
“^he Agent of the Governor of 
Mo^drasl' who exercises both judi- 
cial and revenue authority within 
the District? The Court* there 
established is not subject to the 
% Madras Regulations applicable to 
Iffie ordinary Tribunals, In these 
circumstances it was held that it 
was not to be expected that t^e 
proceedings before such a Court 
should be conducted with all the 
attention to •technical i^les ob- 
served in the Regular Courts in 
Madras ; %jd, therefore, that it I 
» \fas suf&ctent if the proceedings F 
had been such, in point ot foTm, 1 
as to ^ble^each party fairly to 
. brihgj^ Jprward and establish his 
^ase, *and the decisiqn oC the 
• ^ Agent consistent* with law and jus- 
tice/ [^Pakala Balakrtsinanm Pa- 
*rulu , V. Srxe Naraina Mardar^z 
Devu\ * ... ^ ... 6 p 1 

• See • Practice," 8 .* 


LACHES. 

. Set “T‘r\ctice,” 8. 
LEASE. ' 

• 

A,t the lessee for a term of a 
daryt brought a auit against the* 
lessor, to prevent B. interfering 
^with his possession, which 4ie had 
under the lease granted to him 
by , in consideration of certain 
pecuniary advances made by him 
to B» The relief sought was, m 
effect, an injunction to restrain B. 
from collecting the revenue of the 
Zeffttndary. The defertte set up 
‘ by»^. in his answer was, in sub- 

stance, that the lease was an exe- 
cutory contract, and, being without 
consideration, could not*be en- 
forced ; and was moreover void for 
- maintenance, by reason of a subse- 
^ quent agreement for the advance 
of a sum* of money to carry on 
a suit, which agrel^pnt had not 
been carried out. •The Judge of 
the Civil CourS adopted (his i^owf 
and held •the lease void. The 
High, Court of Madras f on appeal, 
treated the case as a spit for spe- 
cific performance, and decreed exe- 
cution of the lease. Upon appeal, 
the Judicial Committee sustained 
the decree as to possession under 
the lease ; but as it appeared from 
the evidence questionable vrhether 
the transaction in respect of the 
lease did not really operate only as 
a loan, and as a rij[ht to redeem 
might exist, the affirrftance was 
made witl^ a declaratirm, that it 
was to be without prejudTice to the. 

X_76 
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590 

• 

clam) (if any) of B , to tvbicfi he 
might be entitiefl, tin^ to any 
question \%hich might be laised as 
to the amount actually advanced 
' by . to B, \Kamala ifatcken v. 
Pitchacootty Chetty] 386 

See “Limitation oi* suits, 3. 

<• “ Tenure,” 2. 

•k 

LEX LOCI 

Of the Province of Oude 
See “Oude/’ 

LIFE ESTATE. 

Whether by Hindoo law a Testator 
can restrict his son to a life estate 
in the ancestral property, or limit 
it over ? [Mnssumat Bhoohum 
Moyee Debia v. Mam Ktshore 
Aeharj Chowdhrv] 279 

LIMITATlQN 

r 

By Will of e^le of <a Hindoo in tail 
male. 

^ ^See “ Hindoo"^ Law/’ i , 

o 

LIMITATION OF hUlTS. 

I. By sec. ^ of the Limitation Rules 
for the guidance of Civil Courts in 
Oude, as explained by the Circular 
Order of the Judicial Commis- 
sioner, ‘'No, 1&4 of i860, the limi- 
tation of suits is fixed for three 
years in, “suits for money lent for 
a fixed period, or fqr interest pay- 
able on a specified date, or dates, 
or for hry.acfa of contract, unless 
there is a written engagement 
or contract, and wherfc Registry 
^OS^ces existed at the time suchf 


engagement was registered, withift 
'^six months of its date" That 
section held not to apply in the 
case Of a Bond executed in 1855, < 
before the annexation of Oude, 

^ when there was no Regis^;ry*at the 
place it was made, and sued for 
in z86o, such transaction falling r 
within section 14 of that Citcular 
Order, where the period of limita- 
tion is, six years for “ all suits on 
Bonds registered within six months 
of their date, or on Bonds fm^mally 
attested when there was no means 
of registry, and all ot^ier suits for 
^ which no otl\er limitation is ex- 
pressly piovide by these rules 
and a deci-fee of the Judicial Com- 
missioner of Oude, holding that a 
suit orr the Bond was barred by , 
the three yearst* limitation, pro-e 
vided by section 9 of the rules, 
reversed cyi appeal. , ^ 

Quaere, whether the rule of limitn- 
tion, as a bar to the suit, can be 
entertained withouttbeing pleaded. 
\SnHg'fam v. M*rza Aettff AM Be^] 

I14 

2, A sale took place‘’in 183^. Pos- 
I session of the Mouzah's was taken 
from the purchase in V841, who 
I • shortly afterwards died, , leaving a 
widow, who under a power from 
her deceased husband, ado^nted an 
infant son. In 1853 ^lie instituted 
I a suif for the recovery tjit 
Mouzahs, He)^,.that the death* of 
the purchaser and minority of the^ 
heir tool^ the case out of the Ben, 
Reg. of Limitation, . 111 . of 1793- 

[ yfi&e V. Bhoohun ^ bjfoyee Debta 
Chowdratnee] , 165 
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3 .By a Potkah, in the nature! of a 
lease in perpetuity, granted by an 
ancestor of 4.^ in ^Jie year 1796, t<^ 
the ancestor of B,, of a piece of 
land, B, and his heirs were to 
enjoy a house built thereon, in 
consideration of setting up an idol* 
in the house, without payment of 
rent. Upwards of sixty years , 
^ after the date of -this grant, during 
which period the idol remained and 
its worship uninterruptedly con- ; 
tinued, no rent having iJeen paid 
by the grantee or his heirs, A., 

^ ^ without /any demand for rent, or 
bringing a suit for assessment of 
the property, brought a suit against 
to recover six years’ arrears of ' 
rent for the house, aj the rate 
fixed by Ben Reg. XIX. of 1793, 
sec. 10 Held, reversing the decree 

• of the Sud(Ur gourt, that K, and 
those under whom she claimed, 
having been in undisturbed posses- 

•sit>n, and the cause of action having 
?risen sixty years befoie the insti- j 
tution of the suit, such suit was 

• haired by cl* 3, sec, 3, of Be^^ 

• Reg. IJ. of 1805, 

,Held fui^her, t^at while that clause 
takes away the cognizance by .any 
Court in l^engal of a suit, if the 
cause of actaoh should have arisen 

• sixty yeafl** before the institution 
of the suit, it distinguishes between 

. the^ eff^t of* the twelve years’ 
•hmitafjiin and that of sixty years, 

. by ‘precluding all inquify intb any 
‘•urigipal defect in ftie title under 

• whyh the possession for the latter 
period . obtains, atfd mad6 it, in 

• effect, unavailing to show t,hat the* 


possession of A. conSmenced aindec 
^ grant ^ made null and void hja the 
Regulation of j 793, 

Whether* the twelve years' limita- 
tion provided by the Reg. II. . 
sfcc. 3,^1 I, of 1805, can be# held ^ 
^plicable to such suit. Queeref . 
Setnble, That to vnaintain such an 
action, a demand for arrears of rent 
shoitld have been precedec^ by 
suit for assessment of rent under 
Reg. XIX. of 1793, sec. 10. 
[Alussumut Chundrahullee DebiOf 
V. Luckhect Dehta Chawdratn] 214 
3. The Limitation of suits Act, No. 
XIV. of 1859, sec. I, cl. 9, limits 
the right to t ecover motley lent or 
mterest to three years, from the 
time when the debt became due, 
unless there is a written engage- 
ment to pay the money l^nt or 
interest. By section 24 of that 
Act, it IS provided tliat such 
Act should not take effect m 
non-Regul^ion Provinces, until it 
shall be extended t^^eto by pub- 
lic notification by the Governor- 
General in Cmmcil, and, w^eit 
extended, hll suits within such 
Province which shall be pending 
at the date of sUth notification, 
or shall be instituted within the 
pericKl of two years from the date 
thereof, shall be tried and deter- 
mined as if the Aci^had net been* 
passed. This Act was not ex- 
tended to the Province .of Oude 
until i860. In a suit 

brought in January^ 1862, to 
recover a balance of* money lent 
with inteiest, the last advance of . 
which was tinade ti^ore than three 
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years* before Ae commencement 
of ibe suit, it was held Jiy the 
Courts in Oude to ^operate as a 
bar to the suit.* Upon "appeal, 
«such finding reversed, as it fell 
,wjth^t the exception pro-vtdedby 
that section, and was to be de^ 
termined as if the Act had not 
been passed. * 

} A lette? written by a debtor in answef 
to a demand for payment of a 
debt and interest, hi which he 
promised to pay the debt by in- 
stalments, and begging to be let 
off payment of mterest, is an ample 
acknowledgment within section 4 
of the Limitation of suits Act, 
JNo. XIV. of 1859, to take the ’case 
out of the operation of that Act. 
[Shah Mnkhun Lall v. Nawah 

Imtt(hood Dmlah'l 362 

4 In 1814 a litigation commenced { 
between ^9. Zemindar and his ten- 
ants, called the ^ JIfoonshees, by 
reason of ^the Zjmindar dis- 
possessing /them of lands held 
uiyier a jvte tenure. A decree 
* was made in fa/ouvofthe Moon- 
shees^ when the Zemindar assessed 
the jote lands at a rent, 1 he rent 
fell into'arrear and under a decree 
the lands wei e, m 1836, sold 
hi satisfaction of the arreai^ and 'j 
purchased by J, The decree-pur- 
chaser was* put in poskession in 
1839. There was another suit 
pending between the Uoonskees 
and their mortgJvgee, in which a 
question ar^sa whether these jpte 
lands w^re included in the mort- 
• gage, which was decided in favour^ 
of the . mortgagee in 184?, but/, 


the then yWtf tenant, \Vas no party 
to fhat suit, and continued in fios- 
f essioH' of his jott lands. Disputes 
arose between the mortgagee and 
/., the jote tenant, and by an Order 
of tlie Suddier CouVt made in 1845^ 
thejote^ lands were ordered ,to be 
put in possession^ of the tmedt gage c. 

In 1856 a suit was brought by y/s 
representative to’ se^t aside that 
Order and ta recover possession 
of the /ate lands. The Courts ia 
Ind^a held that there had been 
adverse possession from 184^, and 
that the suit was barred by Ben^ 
Reg. III. of *1793, sec. ^14. Upon 
appeal held : that as /., the jote 
tenant, was not a party to the siii^, 
under whieb the decree was rryide 
in 1841, the.decree was not bind- 
ing on him or those deriving title 
through him, and that the suit was^ 
not barred by efUoxion of time by 
the Regulation, as the cause ^ of 
action only arose in 1845 [2h^- 

kan^ Banner/ee v. Fuddomoney 
Dossee"] 476- 

5* Act, No XIII. of iS4i8^ is limited 
to Awaids made by Collectorsunder 
Ben. R^gs VIL o£ 1822, ^ IX. of' 
1825, and IX. of 1833, Which gives 
to the revenue aut|K>ri 4 ies judicial 
power to determine Questions, of 
possession, and tlie right of appeal ' 
from such Award is subjected ta 
three years’ limitation.* . ^ 

The general rule, that the ptiosession 
of one member pf a joint Hindoo* 
family is the possession of a1l>othef 
membeyrs, does^not apply wberli the 
party claiming has been clearly ex- 
‘ eluded frdhi the fauyly. In such 
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t case the* possession is adverse, j 
an’d under the general law oHimi- 
tation the time wjll run from such 
adverse possession. l^owaJa Buhsh 

V Dharum Singh] 511 

6. A decree of foreclosure made in 
184J by the Supreme Court at 
•Calcufta was irregularly obtained. 
The mortgagees sold the mortgaged 
estate to \dio, in execution of 
the decree of foreclosure, which he 
had also purchased, dispossessed 
the mortgagor. The mortgagor in 
18^8 filed a Bill m the Supreme 
Court to set aside the foreclosure 
decree, and to redeem the mort- 
gaged estate. A. was a party to 
that suit, but, pendente lite^ having 
^ilfuUy suffered the .estate to fall 
into arrears ofGovernment revenue, 
entered into an agreement wi‘h 
i/., whereby it^was agreed that U. 
should bid for the estate when sold 
by auction at a sum less than 
*its actual value. At jthe Govern- 
ment sale if. purchased the estate 
Benamee, a^d it was subsequently 
assigned to other aMenees, Bena^ee. 
At the lime of the sale to if., the 
suit for redemption by^ the mort- 
gagor was pending, and the* Court 
afterwajfds set aside the decree of 
, foreclos^ifte, and thereby made^ th6 
estate ^in the possession A , 
under his title from the more- 
gage/s, «id))ect to the equity of 
redemption of the moitgagor A 
plaint in the nature* of a supple- 
mental suit W.IS* filed in i860 by 
foe Mortgagor in the CouTt of the 
District Where^ the estate was «5itu- 
ate, for possession consequent upofl 


redemption, charging genersfU/ 
*whole/ransactfon as between tim 
Mortgagees, *the purchaser, and 
subseqhent alienees to have been 
collusive and fraudhlent. Thei 
defendant denied collusion oj 
•fraud, and pleaded in bar * first, ^ 
the Act No. L* of 1845, sec. 24, 
requiring the suit to be brought 
^within one year of ihe GovA*nment 
sale ; secondly, the general law of 
Limitations, Ben. Reg. ill. of 
1793, sec. 14, the suit not having 
been brought within twelve years 
from the time when the cause of 
action accrued. Held by the Judi- 
cial Committee • — • 

Fii%t,that the decree of the Supreme 
Court, setting aside the foreclosure, 
placed the possession of A. upon • 
the footing ot a Mortgagee in pos- 
session, and that from that time 
his title and his possession were 
in privity with the mortgage title, 
and no longer constituted such an 
adverse possessic}^ as could be 
pleaded in bar to the suit, under 
Ben. Reg. ly, of 1793. W- 

\_Nawab ^tdkee \Nuzur Ally Khan 
v. Ojoodhyarain Khan] 540 

MADRAS RETGULATIOxNS. 

He|d, not applying to proceedings 
before the Tribunals established 
by Act, Wo. XX^V. pf . 1839. in 
the District of Ganjam. [Pakalu , 
Balakristnama Patrulu v. Sree 

JSaratna Mardaraz DAu] 60 

• 

mahomedan law. 

The Punjab Code of* 1854, cl. lo, 
sec. 6, rfleclates, that : — “ By thd 
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^Hindoo and Bifahomedan law, the 
dowksr of amanied womaij, ifncfl 
entirely paid up a; the time of 
marriage, is claimable b/ her at 
« any subsequent time, and especially 
^ in the event of a divorce. ^Among 
hlabomedans it is usual, as a safe^ 
guard agaircst capricious di voices, 
to stipulate for an amount of dower 
far beyond the n»e<ins of the bride; 
groom to pay. Such contract, if 
enforced by a Court, would run a 
Defendant who has divorced his 
wife, without reflecting on the 
liability to which he was subjec^. 
Still, although the full amount 
need not* be decreed, yet, in the 
qvent of a divorce without a VhUd 
cause, heavy damages will be 
awarded to the wife in proportion 
to the* means of the husband 
and the iith section declares, that 
in the event of the husband's death, 
the dower is treafe^J as a debt, .j 
and takes precedence of* the claims 
of heirs but dfSt of the other debts ; 
it stands on me* same footing with 
Them. In this ca%e, the Court 
would possess the modifying power 
bf clause lo, and award to the 
widow a farir suni, with reference to 
the assets of the estate and the 
circumstances of the heirs." • 

A Mahomedan of the Soonee sect, 
domiciled ^in Oude^ and a member 
of the Koyal family there, on his 
marriage^ by a deed executed in 
the year 1838, settled a crore of 
rupeftes by way of dower. This 
dower w^as n*ot demanded during 
the lifetime of the husband, but at 
his death^* whigh event ttook place 


after the annexation •of Ou 4 i^ in* 
185^^, theiwidow claimed the whole 
^mount, although it would exhaust 
the entire property of the settlor, 
and totally exclud'e his heirs from 
succeeding to any part of his estate. 
•The Judicial Commissioners of 
Oude applied' the provisions of tlio 
Punjab Code to the case : and 
held, that accordmg to that Code 
the deed was to be cons rued to 
mean, not the absolute sum settled 
for dower, which was from the 
position of the settlor an extrava- 
gant dowry, but an adequate pro- 
vision for his wife ; and directed 
the estate of the husband to be 
• divided in moieties between th^ 
widow an^ the husband's heirs. 
Upon appeal, such decision affirmed 
by the ^Judicial Committee, who^ 
held, fp ^ 

First, that the Commissioners, were 
right in applying the Punjab Code 
to the case ; and 
Secondly, that the Commissioners, 
under that Code, properly exer- 
cised their discretion in making an 
equitable division of the*estate of 
the husband bet weep the ^vidow 
and {he heirs. Mulkah Do Alum 
Nawab Tajdar Bokoo y. Mirza 
\Jelian Kudr\ ... * 252 

MAINTENANCE 
Of H indoo wfddwA ^ . 

, Widow,’’* 3, *• . • 


MALGUZARy. 
Sv tl Tzsubx,” I. 
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M \NAGER. 

Power of to chTarge Minor's estate. 
nSw " Guaudian and Ward.” 

MARRIAGE. , 

• Ste Mahomedan Law." 
MESNE PROFITS. 

** Account.’' 

MIWR. • 

“Guardian and Ward.” 

' ’ MISJOIN DJER. 

Sea “ Pleading,” 4, 5. 

MOCURRERy, 

5^^ ''Tenure/* 3, 4. 
MOJRTf^AGE, 

“Whert tlie account of the mesne 
^ pj-ofits and expcndit»*re by the 
nnortgagees in possession are un- 
satisfactory, an account, whether as 
incidental to she question of forg- 
closure oj" redemption, is to be 
taken, as provided by Beft. Kegs. 
XVT. 179J, sec. II, find I of 
1798^ sec 3. . • 

If the interest of the Mortgagor in 
the mortjai^e estate has been sdld 
under a decree, and the sale tifkes 
place b^oie the notice to loreclose 
was §Ied, such notice, to be effec- 
tual, rtflist be Sf»rved 0% the#pur- 
ch«ser or decree*h©lder. [Mohun 
*Laii* Swkool . V. Goluck Ckunder 
• ••• • ••• 

2.P Anterior to the year 1806, thq |< 
rights, of a hpljerof 2^ hye^W-waffa 
(Conditional sale) were enforceable 


accoiding to the strict terms ot the 
agreement. It was then necessary 
to pay the amount whfn due By. 
Ben. jjeg XVII, of 1806, a dmodi-^ 
hcation of this strict rufe of ^ 
the rights given* to the holder of 
such a contract was introduced. 
The 7th section gives tlie*Mort* 
gagor a right of redemption within 
one year after an application by the 
Mortgagee to the Court under the 
8th section of that Regulation. 
After such an application the Mort- 
gagor must either pa> or tender the 
money ^ent, or Uk* batance then 
du^ if any part ot the principal 
has been discharged, and if tKe 
Mortgagee has not been in posses- 
sion, any interest that may be due, 
01 he must make a deposit pursuant 
to Ben. Reg. 1 . of 1798, sec. 2. 

The general ^ect of these Regular 
•tions is, thgf if anything be due on 
the mortgage, and Mortgagor 
make no deposit, or •an insufficient 
one, the right o^redemption is fon% 
at the exf>iration of the year of 
grace. But the title of the Moi t* 
gagee is not completed, he must 
bring a suit to recover possession, 
if he is out of possession, or obtain 
a declaiation by the Court of his 
title, if he is in possession,* and in 
that suit the Mortgagor may contest 
the validity of the Conditional sale, 
or the regularity of the proceedings 
taken under Regulation XVIL of 
1806, in order to mak« it absolute, 
or he may prove that •nothing is 
due, or tha^ the deposit ia sufficient ' 
to cover what is due ; bufthe issue, ^ 
so far as the right of redemption is 
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concerned, wiU be wljether anyth'mg 
remained due to the Mortgagee at 
^ the ena of the year of grace, and if 
^ so, i^uhether the necessary iiepo^t 
^ had ''been made. If that is foun^ 
against the Mortgagor, the right of 
redemption is gone. [Porhes^ v. 
Ametfoonissa Begutn] 340 

See “Limitation of suits,' 6 . 


MORTGAGEE IN POSSESSION. 
See V Mortgage." • 

“ Title," 3. 

♦ 

MO 0 ROOSRE ISTRMRAREE. 
See “ Tenure,” t . 


MULTIFARIOUSNESS. 


See “Pleading," 4. 

ONOOMUTTEE* PUTTRO , 
(Permjpion to adopt). 

See ** HiiVDoo Law/* i. 

' * ONUS PROBANDI 

Lies on a ’member of a Hindoo 
family claiming property aa sepa- 
rately Bctiuired to establish that 
fact. \^Mhishen Paul Chowdry v. 
Mothoorainohun Paul Ckdludryl 


... 403 

See " Hindoo Law, 3, 3. 

^ “ Tenure," 4. 

'^'TlTLE/;a, 3,4. ^ 

.OUDE. 

Le^ Loci of the Province of Oude, 


The principles of law as^well as the 
, rules of* procedure of the Punjab 
Code 1854, were introduced 


into Oude in 1856, on its annexa- 
tion to the Bifttish Crown, to be 
adopted as the basts of the adminis- 
tration of the law iq that Province, 
^and to be applied so far as they 
appeared to the Judicial fJoftimis* 
sioners appointed for the adminis- 
tration of justice, there, not to be 
unsuited to the cirdumstances of 
the country, except so far as they 
were foifnded upon local custom, 
varying the general law, whether 
Hindoo or Mahomedan, when the 
Code was npt to be applied' to 
Oude, \Mulkah Du Ahum Nowah 
• Tajdar Bohoo v, Mtfza Jehan 

Kudr\ 25I 

See AwarO,’* i. • 

'‘Limitation of suits," i, 3^ 
“MAHOMEDj^N Law." 

PARTIES TO SUIT. • 

If the interest of the Mortgagor 
the mortgage estate has been sold 
under a decree, and, the sale takes 
place before the notice to foreclose 
was filed, such notice, to be effec- 
tual, must be served on the pur- 
chaser or decree-holder. \Mohun 
Lall Sookool V. Golu<fi Chundor 

Dutt] • •t •’•w EE* ^ 1 

' See Pleading/' 4 i 5. 

PARTNER^mi^.' , . 

See ’‘.Hindoo Law," t*3» . ' 

« * • 

. PARTITION. • • 

, See “ Bazinamah." * 

* # * * 
PERPETUAL SETTLEMENT., 

See “ Tenure," 4._ 
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PLEADING. 

t Technicfil rules uot to be strictly 
observed in proceedings before the 
Judicial Agent of the Madras, 
■Government at Ganjam* \Pahala 
Balrnhistnama Patrulu v. Srd^ 
Naraina Mardaraz'f}ivti\ r.. 6o 

^ 2 Quare, whether the role of limita- 
tion in Oudef s&c, g of Limitation, 
‘rules for the guidance of the Civil 
Ccrurts, as a bar to a suirf:, can be 
entertained without being pleaded. 
\Saitgram v. Mtrza Aztm Ak Beg\ 

II4 

3. Plea in ls>ar, under Ben. Reg. III. 
of 1793, sec. 16, to suit, on th^ 

•ground of res judicata. [Shatna 
J^rshad Boy Chowdefy v. Hurra 
, Pur shad Roy Chowder v\ ... 203 

4. A summary suit was brought by 
A. against tif recover arrears of 
rent of certain Mouzahs alleged to 

• he held by' B. undeii a lease and 
^Kahoohat. The defence by B. to 
the suit was a denial that the latter 
instrument Itad been executed jDy 
him, ami he set up a title to the 
Mouzahs as being BhaJtee Birt 
tenure: Tlfe Deputy* Collector 
before whom the suit was*tried, 
doubted* i^the execution of th^ 
^Kahoolmf by B^, and dismissed 
the suit. A. then broiiglit a 
regnlgft* against B ^ seeking, 
firsfl rf* establish his proprietary 
’ title to the* Mouzahs at Zemindar ; 

, secondly, to sefa^de the summary 
jl^arct; and thirdly, to •recover 
arrears of* rent ninder *the Ij^ase 
'ad iCahaoleatl wh€|p B rai%e 4 
* the same defence as in* the sum- 
sifit. I'he Sudder Court 


^onstiy^ed A. and dismissed tis 
suit for multifariousness and mis- 
joindei^ Such pecree reversed on 
appeal by the Judiclaf Committee, 
as, b)* the rules of pleading ii^ 
Jndia, a claim for ’rent in Srrear,^ 
and to remove doubts in A,^s title 
as* Zemtndar to lease to iS*., as 
^laised by the defence, is*not ob* 
jectionable on the ground of mul- 
tifariousness, but can be included 
in one plaint. \^Maharajak Ra^ 
jundur Ktshwur Stn^^ Bakadoor 
V. Sheopursun Mtsser\ r.. 438 

5. A decree of the Sudder* Court 
held, that although the* title set up 

the Plaintiff might be wholly 
bad, ye^ that a party Defendant 
with whom the Plaintiff had by* 
a deed of Solun amah^ or ssompro- 
mise, agreed to divide the estate, 
was entitled, and on that ground* 
decreed p^ftession. Such decree 
reversed 8n appeal, as the effect of 
the decree would (^) to defeat 
the Defendant's fiossessory title 
without giving him an opporfunHy 
of contesling the title of the party 
by whom he is turned out of pos- 
session, and (2)* as it* was a vio- 
lation of le^l principles which 
^ pretect possibston, and of justice 
which regulate the joinder of par- 
ties and the unions of ititHtes to sue 
in one .suit. \JFowala Buksk v, 
Dharum S^ngk\ ^ 51 1 

6. By the procedure of the Courts m 
India, the Courts are baund to pro. 
ceed according to fhe facts alleged 
in the plaint, and not*to refuse to 
try issue# of fact^upott^tbe meritC 
on the giound of the legal effepC 

• X-77 . 
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tl!« facts alfegcd inrtha plaftit. 
imwai smet K»tur Afl^ Khan 
V. Jfajah Qfao^aram Khan"] 540 

. , ; POaNTS 
" B«corded b> the Court. 

The proviaiona of Ben. Reg. XX.Vl. 
of l8f4, sec. JO» ®** 3 . directing 
the Court to record the points at 
issnet ire imperative and must be 
strictly observed. 

Where, therefore, in a suit to recover 
Itmds in possessioHras the Plaintiff 
alleged, of the usufructuary Mort- 
AUgees un^r a conditional sale, the 
^bstantml question raised by 'the 
answw was, whether C€|fain fore 
♦ dosure liroceedings under Ben. 
Bm. XVII. of 1806, sec. 8, taken 
by the Mortgagees, effectually 
■ barred the equity of redemption, 
but the Judge of tlys Court of, 
pirst Instance did not Vccord that 
. point-; apo«4ppeal, the case was 
|.^0Mtted by tb^ Judicial Committee 
to 7«rff«, with dit'ections that the 

rjuestibn of forwjosure'should be 

•tited* upon an issue regularly 
iUfel^d. litfflAu'* Lall Sotheol v. 
Chmnder ••• > 

PQSSIBSSOR V TITLE. 

It is Wential d*at a Claimaut seek- 
ing to oust a pm ty m possession of 
an dftaU, iSbould estsbtisbhis own 

ri^ W 4o «****». 

tltll set npby 
wbdfly bad. 


yet*that a party Defendant with^ 
whom thfe Plaintiff had by a deed 
of Solunamah^ or compromiae, 
agreed to divide the estate, tos 
entitled, and otithat groand decreed 
possessions Such decree rewrsed 
on appeal, a® the effect of the 
decree would he ^t) to defeat the , 
, Defendant's possessony title with- 
out giving him an opportunity of 
contesting the title of the party by 
whom he is turned out of posse®- 
sion, and (2) as it was a viotetion 
of legal principles which protect 
possession, and of justfee which 
, regulate the Joinder of parties and 
the union of titles to sue in onl 
suit, [fo^ala Buks^ V. Dkar%m 

Stng^ 5 *^ 

« 

• POSSESSION. 

It is tb® practice of the Courts ht ^ 
India not to give possession und^ 
a judicial sale by removing oae. who 
is in possession und^r an apparent 
W«<f fide title. As a debtor can 
only assert bis title to fiossessiOR 
by u sui|t, so a decr4»e4ipl«lcr who 
derives bis title thrpugh bin must 
assert his title by regplar fuit. 
•. ^raliantBanneriee'<i.*^d(mmp 
«•* Md 476 

See " Lxasd.” « * \ 

“LuKrriWTON • 

“PxAonCT,” s» 

• "Titw;,!’ J f y‘- 

. . j’OTTAfi'. • 

See‘*pthh^\ 








